-

O

-

472

COMMONS REGISTRATION ACT 1965
Reference No. 20/U/79

In the Matter of Black Moss,
Middlescough, - and White Hoss,
Duddon, South Lakeland D.,
Cumbria :

DECISION

This reference relates to the question of the ownership of land known as Black
Moss, Hiddlescough and White Moss, Duddon, South Lakeland District being the
land comprised in the Land Section of Register Unit No. CL.84 in the Register
of Common Land maintained by the Cumbria County Council of which no person is
registered under section 4 of the Commons Registration Act 1965 as the owner.

Following upon the public notice of this reference the Executor of John Stilling
(by his solicitors Thomas Butler & Son) claimed ownership of certain allotments

on Black Moss, lr, J.U. Harrison claimed as owner of allotments on Black Hoss and
"hite Lioss, and ilr. F.T. Wayles claimed ownership of a piece which he had coloured
red on a plan. Sir William A. Lewthwaite, Bt. claimed ownership of land delineated
on the plan annexed tc a conveyance dated 6 March 1940 and later sent to the Clerk
of the Comzons Comrissioners, the gaid conveyance and a list of his later documents
of title. Ko other person claimed to be the freehcld owner of the land in question
or to have information as te its ownership.

I held a3 hegring for the purpose of inguiring into the 9uestion of the ownership
of the land at Xendal cn 4 ilarch 1975. At the hearing (1) ir. John Hartindale
darrison was renresented by Mr. 7. Atkinson legal executive with Thomas 3utier

& Son, Solicitecrs of 3rougshton-in-Turness, in this matter acting as agents for
3rown Pearson Soin & Zurray Solicitors also of 3rougaton-in-Furness, (2) Tke Xirkby
Ireleth Commoners'' Association (on whose application the registration of the land
as common lanid was m=ade) were renrssented by their secretary, Lr. J.D. Xnipe,(he
was 2ccompapi2d Dy Ura. Knive); (3) Ur. Douglas lletcalfe was also representad by
r. Knipesfands(4) LY. Frederick Tyson Jayles attended in person. 35ir W. Lewthwaite
in 2 lettélios

at the hearins

S

. )
L e it . N . . . : <
The-lan&iﬁgﬁheﬁﬂn’t Land") now comprised in this Rezister Unit contains {according

to the Regiater) Abeut 15.062 hectarss (47.5¢5 acres), and consists of seven pieces,
three being part of 3lack lLoss (north of Kiddlescoughs and four being part of Jhite
Zoss (south of ifiddlescough). In the Rights Secticn of this Register Unit, iwo
rignts to take peat 2ttached tc (1) Skell Eill and (Z) a house and ground at Sandside
have been registersd on the amplication of (1) iir: A. Horn and (2) Lr. D. Zetcalfe

respectively. '

Xr3. Knipe said that Zr. Horn and iUr. Letcalfe had rights over Black loss and 7hite
lloss, but did not know over what parts; so the Commcners' Association registered the
whole area, and then withdrew their aorlication as regards parts to which objection
was made. The Register shows that there were three cbjections (1) by ir. J. Heyes,
(2) on behalf of the Zstate and Industrial Develorment Committee, Lancasiire County
. Council, and (3) by ir. F.D. Wayles. It seems that the land originally comprised in
this Regigster Unit cconsisted of a muck larger area more than a mile long and in place
' about # mile wide, situated a little to the north of the A 595 road and a little to
5g> ' the west of a river known as Xirkby Pool.
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My. Atkinson who has since December 1950 been c¢lerk of the Duddon Parish Council
produced the Broughton Inclosure Award dated 31 March 1847-and the map referred to
(both now held in the custody of the Parish Council) and a conveyance dated 15
November 1943 (now in the custody of Mr. Harrison). The 1847 Award was made under
the Eirkby Ireleth (Township of Broughton) Inclosure Act 1829 (9 Geo. 4 c.5). By
it there was allotted to John Atkinson of Lane End three pieces of land containing
8a. 2r. 10p., 1a. Or. Op., and 1a. 2r. 28p. therain described and delineated on the
map. The award map shows allotments on Black Moss and White Moss whose boundaries
corregpond (in places a little more or less) with the boundaries delineated on the
Register map; two of the said three allotments are within the Unit Land being on
the Award map marked "John Atkinson (Lane End)" and "1-0-0" apd "a 2r. 28p", the
former being the west of the three Black Moss pieces and the latter being within the
most north of the four White Moss pieces. By the 1943 -conveyance W. Casson conveyed
to ¥r. J.M. Harrison Lane End Farm "and Also an Allotment on Black Moss containing
about one acre and an Allotment on White Moss containing about 1 acre'. Mr. Atkinson
-gaid (in effect) :~ The land shown on the Register map as Black Moss and White Moss
is rough scrub land with some rough pasture; some of it is fenced in accordance with
- . the 1847 Award but some is not. :

Mr. Knipe produced the following documents in the custody of Ur. D. Metcalfes-
(1) a conveyance dated 4 January 1893, G. Coulton and J. Coulton to J. Wilson,
(1i) a conveyance dated 26 October 1902, J. Wilson to W. Cartmel, {iii) a deed of
gift dated 4 June 1908, W. Cartmel to J. Cartmel, (iv) a conveyance dated 22

' September 1958, J. Metcalfe to A. M. Metcalfe, and (v} a conveyance dated 9 February
1965 L. Metcalfe and others to D. Metcalfe. By all these deeds two or three dwelling
houses or cottages wer2 conveyed and also with them "Turbary Lots" described as being
one on Jhite lloss one on Liddle logz and one on High lioss with the right of zetting
turbary near Taithac Jill ..." or in some such words without any indicatiom cI the
locality of the lots referred to; the 1893 conveyance includes a statement that the
lots were deacribed in incantures of lease and release dated 3 and 4 June 1833.
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Tr, Wayles in the course of hais evidence produced :- (i) a manuscript "Ex*ract from
3roushton gpc;qsure Award", (ii) a conveyance dated 19 December 1874 from J. ashburne

to T, ?tl§g§z§$lﬁig,conveyance dated 1€ February 1885:from 7. ¥ilson to 7. Tayles
and {iv):%

=

i;.gg§§§2§ﬁﬁq-dated 19 November 1964 from 3Z.A. Clark and another (as personal
C Ef@;fggg%&;ﬁﬁg Wayles) to F.T. Wayles. The 1964 conveyance was of (1) an
"allotqgg;j_Eggggfgi¢dlescough lloss ... containint ... (3a 2r. 2p.) ... awarded by
the Breughtomsinclosure Award to John Ashburner (Grizebeck) as Purchaser frez Robert
Hannah", aﬁﬁ§%23§4d'“allotment «s. on kiddlescough loss ... containing ... (3a.30p.)
.+ avrded by the said 3rousghton Inclosure Award to 7illiam alker as purchaser frem
the Trustees of Alice BrockbanZ ...". The 1874 and the 1835 conveyances included
31lotments "on liiddlsscough iloss" contzining la. 2r. 2p. and 3a.30p., being <herein
dezcribed ty refarence to the adjoining allotments and in the 1874 conveyance also

by reference to the allotees as in the 1562 conveyance...Of these two allotments,
that marked on tbe Award mso as "John Ashburner " (Grizebeck) as purchaser frem

Aobert Hannah 3-2-2" is included in the Unit Land being the same as the soutksrn

of the two smaller of the fecur Thite iloss piecés, and the other marked on the Award
rrap as "7illiam Jalker as nurchaser from the Trustees of Alice Brockbank being 3-0-3C
is not included in but adjoins the Unit Land immediately to the south of the
Ashburner piece. Lr. Wayles said {in effect) :—~ He claimed under the 1964 conveyance
"'then he objected to the registration as it was originally made, the land he marked
on tiae plan accompanying the objection was the Walker piece; it was only subsequentl



that he discovered that he had, om the objection, ocmitted to delineate the Ashburner
plece. .-

On the evidence summarised above, I am satisfied that Mr. Harrison is the owner of

part of the Unit Land as claimed by Mr. Atkinson, and I shall accordingly direot

the Cumbria.County Council as registration authority to register Mr. John Martindale

Barrison of Lane End Farm, Broughton-in-Furness as the ownerof two parts of the land

comprised in this Register Unit (such land consists of seven pieces) being (i) the

part which is the west of the three pieces in the Register map shown as part of

Blaqg%ﬁﬁgs and which ccntains about lacre and {ii) the part which is itself part of t.
pieces in the Begister map shown as part of White Moss and which contains

about 1acre 2 roods 28 perches and which is delineated on the map referred to in

the Broughton Inclosure Award dated 31 March 1847 and therein marked "John Atkinson

(Lane End) 1a-2r-28p"; and I shall in my direction annex a copy of the relevant

. part of the said Award map, which has (as arranged at the hearing) been sent to me

by Thomas Butler & Son. :

-Although the documents produced by Mr. Enipe make it likely that lr. Metcalfe is the
owner of one or more of the allotments made by the 1847 Award, I cannot frec *hese
documents or from any other evidence given at the hearing determine to whic: of such
al ' otments ke ig entitled. Accordingzly I am not satisfied that he is the owner of
anry part of the Unit Land. Cn this reference I am not concerned with the validity
or otherwise of the right to take peat which has been registered in the Righis
3ection on his apnlicaticn. ’

12 dr, Wayles had in his objecticn includ:d not only the Talker
Ashburnar rizce, nuch piece would not now be included in <tz

1and. Ieither on this rzfer=zncz nor I think on any othar referan
made tc 2 Commens Commissicner, have I any jurisdiciicn ¢ nut ais

cn as he might have been if he had drawn the rlan 2nnexed tc ais

odbjection di“ferently; I rust deal with th2 Register as I find it. Cn thke avidence
2s outlined zvove,'I am satisfied that e is $ie owner of the Ashburner piesce, and I
shall zccordingly under section 2(2) of the 1665 Act direct the Cumbria Jouniry Ccunc:
2s registragionfauthority to register ir. Frederick Tyson Wayles of Feairbourne, Xiri:

E A : o - : . : : [T
§£9§towner of the part of the land comorised in this Register Uait
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' (consisifﬁ?%?? §oven pieces) being the part which is the scuth of the twe smailer
ef the ﬂﬁﬁf?ﬁié&ﬁégfﬁrthe Register map shown 2s part cf Thite ioss.

Thae said- 1547~convesance prcduced by Sir 7. Lewthwaite ("the Absent Claimani") inciul
a plan headed "Allotments on iliddlescouzh" and shows edged »ink twe adjoining strizs
one marked "Trustee of Thomas 3. Dizon" and the other marked "James Sredding as
furchaser from the Trustees of Agnes Dixon". The nlan and tke strips narked on it
correapond with the oplan and the strips marked on tke map referred fo in ta= 1£47
Award the originslefvhich was produced at the hearing. levertheless I cannot merely
on consideration of the 1940 conveyance conclude that tie Absent Claimant is the
ovmar of any vart of the Unit Land, because (among other reasons) hiy sudgervont LLEL
hasz not baon preocduced to we.

In the absence of any other evidence, I am not satisfied that any person is (except
as regards i'r. Harrison and ir. Wayles as set out above) the owner of any part of
the Unit Land, and it will therefore remain subject to protection under section 9
of the 1965 Act. '

§ Havingfrnsidaﬁﬂfthacorrespondence between the Clerk of the Ccﬁmong Comrissioners and
| the Absent Claimant I conclude that hé may have misunderstood the course which the
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proceedinga Yefore ma were likely to take and that I ought therefore not to finally

Sonclude thasse prq_éeéd.f%out giving him the opportunity of proving any c¢laim he ma

to the part of the Unit Land which is or may be delineated on the 1940 conveyancd”
as above described, and I accordingly adjourn these proceedings to 10.30 a.m. on
Wednesday the 11th day cffune 1975 at the Court Room at the office of the Commonsg
Commissioners in London, and- I will at such adjourrned hearing consider any evidence
which may be offered by the Absent Claimant or anyone else in relation to the owner-
ghip of the last mentioned part of the Unit . Land. I have adjourned the proceedings
to London, because the Absent Claimant writes from a London address and because from w
happended at the hearing before me at Kendal I conclude that the persons who were
then present or represented would not wish to be concerned in anyway about this part

. of the Unit Land. However the adjourned.proceedings will be public and anyhody who

. — a—

L

wighes can attend or be represented or can make written representationsto the Clerk
of the Commons Commissioners as to the conclusion I should reach at such adjourned
hearing about the part of the lhit Land which I shall then consider.:

I am required by regulation 30(4) of the Commons Commissioners Begulationa: 1971 to
explain that a person aggrieved by this decision as being erroneous in: noint of law
may, within 6 weeks from the date on which notice of the decision is sent:to him,
require me to-state a case foar the decision of the High Court. -

Dated this [{ /& —— day of Apek — 1975

On . Ch

Commens Commissioner




