COMMONS REGISTRATION ACT 1965 . o ' Reference Nos. 20/m/66
o S - ‘ 20/8/67
20/p/68 -

In the Matter of Nethermlre,
Kirkby Ireleth, south jakeland Dlstr1ct,
Cumbria.

- - ~ DECISION. .

: These dlsputes relate to the regxstratlons at gntry (p/66) No.}, .-
(D/67) No.6, and (n/68) No.7 in the Rights Section of Register gynit No. cT,.5% o
in the Reglster of common Land maintained by the cumbria County Council.and are
occasioned by objection No. 464, gbjection No. 463 and objection No.4E5 respectively
all made by Mr. John gdgar Barton and noted ln the Register on 31 July 1972.

I held a hearlng for the purpose of 1nqu1r1ng into the dlsputesat
Kendal on 5 March 1975,

At the hearing (1) Mr. Jack gllwood and Mrs. pAmy Ellwood, on whose
application gntry No.3 was made, were present and were represented by Mr. E.
Satterthwaite, solicitor of Thomas Butler g Son, Solicitors of Broughton in Furness;
(2) Mr. walter Dixon knipe, on whose application Entry No. 6 was made , was present
but not professionally represented; (3) Mr. george wilson on whose application .
Entry No.7 was made, was present and was represented by Mr. gsatterthwaite, ;and (5) Mr.
J.E. Barton (Mr. Barton junior was present) was represented by Mr. B.J. cubin,

- solicitor of w.C. Kendall ¢ Flscher, golicitors of pglverston. Mr. John gnight
and Mrs. porothy Knight, on whose application Entry No 4 was made (this en‘ry
not being disputed has become final), were also represented by Mr. Satterthwaite.

The land ("the ynit rand) comprised in this Register ynit contains
(a ccording to the vegister) about 8.741 hectares (1l. 2}2 acres), and is a little -
more than 250 yards west of the 1595 road between soutervate and groughton on’ the
north and Treleth, nalton and parrow on the south. About haif a mile west of the
ynit Land is the railway between Barrow and Millom and a little beyond the railway -
. the seashore (the puddon sands).

The Unit, Land was registered as common land on the application of
the xirkby yreleth commoner's pAssociation and this registration being undisputed
has become final. There are six Entries in the Rights gsection as summarised in
the schedule hereto; the line ¢p therein mentioned runs east and west and divides
the ynit Land into approximately equal parts. In the Qwnership gection, Mr. J.w.
Barton is registered as owner of the part of the ynit pand, enclosed with the line
A8, and this registration being undisputed has become final; the line 4R encloses the
north east part (being about a sixth) of the part of the rmit rand north of the line ¢p

¥r. cubin said that Mr. Barton in fact owned all the gnit Land
north of the line ¢p.
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The grounds stated in the Objection to Entry No.3 (Mr. & Mrs Ellwood) are:

"That the right should comprise fewer sheep or cattle and should he

limited to the right to graze 10 sheep or 2 head of cattle from 10th October

in one year to 5th April in the following year. These numbers:are considered
reasonable in view of the other persons having lilte rights'". The grounds stated
in the Objection to Entry No.6 (Mr. Knipe)and to Entry No.7 (Mr. Wilson)

- are (in both cases); "rhat the right does not exist at all".

Mr. Wilson in the course of his ev1dence produced a conveyance datéd 21

December 1957 by which Bank House Farm, consisting of a farm house,

farm buildings, and land containing about 40.554 acres was conveyed to him
"TOGETHER ALSO with the right of turning into the several closes or inclosures
of land called the Nethermires situate lying and being in the said Parish at
the proper times and seasons of the year as heretofore enjoyed with the sa1d
Fam...

He said (in effect)i- In 1967 he sold off most of the land purchased under

the 1957 conveyance; the right of common mentioned in the conveyance was not
included in the 1967 sale; there was no mention of it in the conditions of -
sale. From 1935 until his 1957 purchase he was the tenant of Bank House Farm
and had enjoyed the rights of common mentioned in the 1957 conveyance. In
answer to questions by Mr. Cubin, he insisted: ''the right is written into my
deeds;' and that he still had it, because he had not sold it. As a result of
questions by me, Mr. Wilson explained:- While farming Bank House Farm before 1967,
he had sheep on Kirkby Moor (a moor about 4 miles long and between 1 and % a

mile wide; numerous persons have grazing rights over this moor; the part nearest
Bank House Farm and the Unit Land is called Bank House Moor, being an area which
at some points is more than 1000 feet above sea level). His maternal grandfather
was tenant of Bank House Farm in 1907 and he (Mr. Wilson; he is now 64 years old)
became tenant in 1935 after his grandfather's death. Both he and his
grandfather grazed sheep on Kirkby Moor (a flock was included in the tenancy#

but they had sheep of their oun}. The Moor is not suitable in winter for

gimmer hogs (lambs born in the spring become gimmer sheep in November); accordlngly
they used to winter these .animals on 3ank House Farm and on the Unit Land.

Of the three pieces of land to which the rights mentioned in Entry Ne.7 are
attached; he: had sold the piece northwest of Soutergate without any right of
common attached to it ; on the triangular piece is Bank House and this he still
owns (his: daughter occupies as his tenant)- sand the third piece is a lane

with a stream begide it. answer to further gquestions by Mr. Cubin he said:-
When selling nk House / (;eanlnp the farmed part of the land he purchased in
1957) he at 52 ime wold Ghyll End Farm; he included in the sale the rights
over Kirkby Moor attachedbGhyll End Earm,>ut ‘id not include the rights

over Kirkby Moor attached to Bank Znd Farm-or any rights over Netherflire; the
tenant of the land =™ bought -the heaved sheep on Kirkby Moor privately from
him (Mr. Yilson). .

Mr. Ellwood in the course of his evidence produced a copy of a conveyance dated
31 December 1966 by which he and his wife became entitled first to Pear Tree
Farm containing about 28.110 acres with sheep grazing rights over Kirkby Moor,
secondly to a field ocontaining about 5,074 acres with which I am not concerned,
and thlrdly -to four pieces contalnlng about 1,.185 acres. Of these four pieces,
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three (containing/11.726 acres) are the part of the Unit Land south of the
line CD. Such three pieces were expressed to be conveyed subject to ''such rights
of winter pasturage therein between the 10th day of October and S5th day of
April ir each year as may be enjoyed by the adjoining and adjacent ownercas
appurtenant to the property occupied by them',

Hr. Ellwood said (in effect):=-He considered 4O sheep and 20 head of
cattle (the number of animals he claimed to be entitled to graze over the
whole of the Unit Land) to be a reasonable number. Because he owns part of the
Unit Land, it is reasonable that he should be entitled to graze more than the
others. He would if he could buy out the rights of Mr. Barton.  On my drawing
his attention to the expression "gates" in the Entry Nos. 1,2, 5 and 6 in the
Register, he said that he did not understand the word; th~ expression 10 gates
(used with reference to grazing)meant nothin~ to him. He conceded that Mr. Knight
(Entry No.4) had rights over the Unit Land because Mr. Knight bought Bailiff
Ground (meaning part of the land so called and now being farmed), but he did
not concede that Yr. Knipe (Entry MNo.6) had any rights.

¥r. Knipe in the course of his evidence produced a copy of the conveyance
dated 7 November 1966 by which he and his wife had aczuired from !lr. A.J.E.
Cooper a dwelling house and land now known as Bailiff Ground which they now
occupy and which together contains a littlz less than 1 acre and 2 nearby Y
sha ed piece of land which appears to be or to have been a rough lane by the side

o Yeading from what is ~r was the fara yard to the nearty fields,and which contains

ag I estimatc from the Supplemental Register map) about L/4 of an acre;

(2) an 2dévertisement (press cutting ) of an auction on 1 December 1390 of two
estates (azparently ad*01n1": and Both imown as 223i1iff Ground) containing the
words: "Znjoved wiih the estatss is an unlimited right of pasturages from 10th °
October ts *he S*h Azril in six meadows situate near thereto zxn? called Hether 112
and (3} an advertisemert (Lrozd sheet) of ~n auction on 17 !larch 1208 of
Raili f’ “reynd im, ‘”o 1o*s (7 heine 112.2r.3%p., ni ? bein~ 12.0r.3
the wordc en ovod +h Lots 7 and 2 iz an inlimited rizh bol
cth Oc.o:c; te :th Apr:_ in six nmeadsows situztc near therct

) containing
2. frox:
2

[ e '
Mether llire.

Tea 1066 convevance did not expressly convey anr rishts over the Trit
¥», Knipe sai? (in ef7ect):-The lands which befcre 104A -sere knecm

311375 Ground contained Yetween 2C 2nd 30 acres and included z fzrm houcse

~nd outb;;-d1""54 Tn 1066 these lands were stlit into U separatsz unit-; Hr.

“nizht bou-ht the Sulk of “he lands, ¥r. Metczalfe boutht ftuwo fields of atout
L acres, and ne (Mr., Knipe) and his wife bousht the farmhouse, some outbuiliings

and the adjoininz paddeck 2nd z2lso about 120 yards of lzne with scme wasteland,
a2 tofral of JUJ- over 1 acre. He said he had seen the Tithe Award which showed
22i1iff Troun’ as %wo “enements 2nd kot his land was zart of one of them, e

contended that the »i-n+5 over the "ni* Land attached to 2ailiff Tround werz
o7 consideranle zn*izuity, and that as he now and part ~f Bailiff %round he
was entitled at least to a rateable part,

oy wnich ﬁr. A.u.S. Cocper ccnve"ed to Ur. J ﬁnﬂ Hr:. 3. mn1~‘t six u;elis

o
-

1

contzining ahout 17.294 acres, V'TOGETEZR AL3C WITH sc “or 2s the vondor can lawfall:

¢ e
grant the same the unlinited “’Phtu 07 oasturage from the Tenth dar of Octoher
in each rear Lo the Tifth day < fipril iz each following year in 3iv me2diUs...

vad —_— ek

M

-~ " . N
. called ethermire ™a fislds 50 conveyed were the tulle of ‘Hﬂ 1and tefzore

*
1065 called Bailiff Ground.
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No evidence on behalf of'Mr. Barton was offered.

Those who gave evidence at the hearing all (expressly or impliedly-)
assumed that the Unit Land now is and from a time long before anyone now living
can remember always has been, subject to grazing rights from 10th October to
Sth April, that such rights if not now, were at any rate originally, attached
to ‘the nearby farms, that the oérigin of such rights is unknown,and that the
number of animals which could be grazed in respect of any one right (except
so far ags it might be 1nferred from the undlsputed Entries in the Raghts Section)
is also unknown.

' With these assumptions in mind, I inspected the Unit Land with a view
to deducing enough of the local hlstory to enable me to determine these disputes.
The Unit Land is enclosed on its east south and west sides (for the most part)
by Pear Tree Beck. From the northwest corner and from a point near the northend
of the east side lead off two tracks between hedges one to somewhere between
the Unit Land and the Railway, and the other to the A59 road. These tracks

appear to have been little used in recent years,beln° either overgrown, or very

uneven. Nevertheless looklng from the Unit Land/&t Bank House Moor, I have
no difficulty in imagining that it might from time immemorial have been grazed
by local farmers as Mr. Vilson described he and his grandfather had done, p—

#—-4 The Unit Land must have been altered (as regards grazing for the better)

as a'result of the building of the Railway and of the better maintensnce of V
Pear Tree Beck. Before the Railway, and possibly also before the AS9 road was
used for motor iraffic, the Unit Land, inst=ad of “eing as now inaccessatle

and deserted, would (so I infer from the hedges and tracks) have been regularly

used by gerzonc going to it along these tracks. I infer. that these *racks
led to “nlldzn’s near the Unit band of which ther~ are now no remains.

T realise that some local historians may know the conclusionz set out in
the previous paragraph to be incorrect. 3ut if I am to determire the dizputes
otherwise than bty lot, I must as btest I can deduce the historv. I conclude that

- at one time the Unit Land was in relaticn to the surrounding farms mors centrally

situated and morz imporiant han now, and that each such farm (with the lands
held with it) had over the Unit Land richts of hertage consistent with Mr.
W“ilson's description, and that (there being no reason for saying otherwise)

all such rights were equal. Notwithstanding !'r, Zllwood's ignorance of the word
"sate§y I think many in this locality if not now,woul?l in past yvears have

understood s deaning. I conclude that the Uni* Lard has always been (and theref:

still is) a cated pasture from 10 Octoher to 5 April, on the basis that each
of the snr*oundlnv farms which had grazing ri-hts was entitled to the same number
o7 gates as each of the others .

Any occuvier of Pear Tree Tarm who was minded to graze the Unit Land in
evcess oI the zates attached thereto woull, tecause the farm - adjoins the Unit
-ud have no difficutly in doing thiz; it maybte some have actually doze so,
But I do not from this,or from the circumstance that the owmership of part
of the "nit Lard and a grazing right over the ramainin g part gest with th~ Farm,
infer that thls grazing rwﬂh‘ was or should bz greater than/a fached to zny

other farm, I conclude that' the gates attached to Pear Tree Farm are the same
as those. attached %o each of the other farms.

I A AN, g R Y e
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Having looked at the trlangular Bank House piece owned by Mr,., Wilsonm,
and walked up his lane, for these lands,as they now are, to have the same number
of gates as the others would be excessive and unrealistic. But in and before 1957
it would have been appropriate  for Bank House Farm as then known to have the same
number of. gates as the other farms. There is no reason in law why Mr. Wilson should
: not have retained these gates when he sold off the greater part of the landsthen so. known.
None of the other Entries can be ascribed to the gates in 1957 attached to Bank House
Farm, and I conclude that Mr. Wilson still owns them.

Before 1966, it would have been appropriate for all the lands then known as
Bailiff Ground to have the same number of gates as each of the other farms. The
difference in the appearance and area of the lands in the 1966 division taken by
Mr. & Mrs Knight and of the lands taken by Mr. & Mrs Knipe, indicates that it would
be reasonable for Mr. % Mrs Knight,and unreasonable for Mr. & Mrs Knipe to have these
gates; the conveyance to the former expressly includes rights over the Unit Land,and the
conveyance to the latter mentions such rights not at all. Rights attached to the land

of Mr. % Mrs Knight have be=n registered, and being undisputed have become final, I
conclude that these sates never passed to Mr & Mrs Knlpe,and accordingly the
registration at Entry Mo.6 should not have been made.

Because-~ some of the Ent“ies in the Rights Section beirg undisputed have become
final T cannot as regaords all the entries give effect to my conclusiomsin all
respects. The nearest I can do is to measure the gates which I consider to be applicable
to Entries oz 3 and 7 with which I am concerned, by referezce to ZIntries Nos 1,2 2nd
5 wvhich have tecome final ind which ar~ consistent with the conclusions I have reached.

Tor the re'sons set out atove, I co:firm the registration: at Entrr Mos 3 and 7
in the Righis Jection with the modification that in each case for the words in column
k there shall be substituted the -vords; "To craze 10 sheep »r 2 head of cattle or 2 horses
or sheen, cattle and horses togcfher~ to a 11"1t nf 10 -ates, each horse or head of
cattle countins 2s 5 sates and 2ach sheer as 1 zate, from 1Ct: Octotor in one yvear
to Zth Anril ik the followin-~ vear, toth dates incluzive over the whole of the land. ..
comprised in this register unit') z:‘ ith the further modificzti~n as rezards the said
entry o, 7 that of tho three Dieces o land edped red on ke supplementzl man
mentioned in column § , *hat nor*huwest of Soutergate shall te romoved from the marg and
I refuse to confirm Eatry No.b in the Rizhts Section.

it the hearing it'was agreed *hat 7 should make no order ~s to costs.

T am renuired by regulation *0(1) of “he Cemmors Commissioners legulations _
1971 %o explain that 2 person aggrieved by this decision as tein; erroneous in -oint of
law, =way within 5 weeks “rom th2 late on which notice of the decision is sent to hinm,

-

recuire me %o 3tate a case for the Tizh Zourt.

SCTDILE.

Zntrr Yo, A-rlicant. . " Risht, Attached Lznd

(1) Clara lason 10 sheep or 2 cattle or Cross Deck Fipal
2 liorses or zheer cattle
or horses *together for w

gates (horse or ca=tle each
i = & gates and 1 sheen =
%@ f 1 zate); from 1C October
-~ : s
1%



(2)

(3)

(4)

(5)
(6)

Bridget Kendal
Gibbs

Jack and Amy
Ellwcod

John and Dorothy
Knight

Margaret Shepherd

Walter Dixon Xnipe

George i'ilson

Dated this lSFﬁ——

4O sheep or 20 cattle
from 10 October to 5 April
over part ncrth of CD

10 cattle and 24 sheep ‘
from 10 October to 5 April
over whole.

as at Entry No. (1) and (2)
above.,
Ditto

10 sheep, 3 cattle and
2 horses from 10 Oct to 5
April over whole

day of Aregetf ——
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Lane-Head Farm Final

Pear Provisiona
Tree

Farn ,
part of §mwd
BailiffFarn  Final

\
Merebeck Farm Final

Bailiff @round Provision
as srtowvm on map

Bank House . Provisiorn

1975

o . . /,(ua- FLles |

Commens Commissioner



