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Reference Nos. 262/D/508-509
. 262/U/461

In the Matter of Yottenfews Green or Pinfold;
'St Bridget, Beckermet - =

COMMONS REGISTRATION ACT 1965

DECISICN

This dispute relates to the registration at Entry No. 1 in the Land and Rights

o8%7

Sections of Register Unit No. CL 431 in the Register of Common Land maintained

by the former Cumberland County Council and is occasioned by Objection No. 1352

made by Mr John Bateman and noted in the Register on 4 August 1972.

I held a hearing for the purpose of inquiring into the dispute af Whitehaven
on 3 lMarch 1982. The hearing was attended by Mrs Susan Johnson the applicant
appearing in person, Mr F G Lambic of !Messrs Brockbank, Tyson and Company,
Solicitore of “hitehaven appearing for Mr J Bateman, tk= Objector Mr T Creer
for the registration Authority and Y'r Spedding of Counsel instructed by
Messrs Dickinson Dees Solicitors of NHewcastle-upon-Tyme, Solicitors for

the Zarl of lLonsdale.

The reference 262/D/508—509 first came on for hearing before Mr L J Morris Sai
on 23 July 1981. At the hearing ifr Lambic had indicated that he wished to
establish his client's ownership. !Mr Spedding appeared at that hearing for

3 clien% who was not a party to the dispute but who wished to claia ownership.
4s the question of ownership was not then in issue the hearing was adjourmed
to come on at a later date when the guestion of ownership had deen formally
=aisad, The question of ownership is now before ze under Refersnce 262/U/461.

i

in relatizn to
the Mannorizl

Unit by ths=

Before the case was opened the following statements were nade
recsrds. Neifker thes Court Records for the period 1761-1321 nozx
Books for the period 1682-1747 show any dealing with the Register
Lord of the Maror. In the Fisld Book which goes with a map datad
is described as 'Towm Green and Roads'. ‘

iz Johnson referred to letters she had “eceived from the County irchivist

in iuzust and .December 1§70 and Harch 1a77 stating that the 17%3 survey of
the znor of*Calder listed holding:under the names of individuat tenanis and
showing a number and name for eszch field Bbut without numbers or acreage

Pewm Gresn 2a 3r 15p, Roads 2z 2r O3p. The place rname is sheoun as Yetton rase

™-» Ohiector's Solicitors had veen asked for proof of any disvposal with the =
J e T

sirce 1921 but hed been unable ic produce any evidence of a disposal. 1In her
suzmission the uni® was manorizl waste or common lanz,

The Ordnance Survey Arxea Book and Map of 1863 shows the unit and gives its ars
as 2,997 acres with +two roads cr 2,558 acres without <he two r=24s. 22 3r 132
is =na equivalent of 2.34 acraz.

iws Johnson produced a 5" 0.S. zap sheet of the arca wnich had ZTelonged fo her
22 father the Zev. ¥ H Syrmonds, an ouzthoriiy on the Lake Disirict, in the
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early 19%50s. Her father had shaded the register unit in pencil and added
a.note at the edge of the map 'Pinfold an area of grass which within
living memory was gated at N and 3'.

The land had remained unfenced. In the case of rich agricultural land there
could be no reason for the absence of fencing except some such status as
comzon land.

The existence of gates at the North-Zast and North-West ends of the green were
shown on the 0.S. Map of 1865. Gate-irons at the southern end of the green
for a gate to cut off the green wers remembered by a Mr J A Hewetson. In
support of this the witness produced a hand-writiten letter from Mr Hewetson
dated 13 June 1977 and marked D. This letter,said Mrs Johnson,was written in
reply to a ietter from her asking him what he knew about the green.

Mrs Johnson also produced a document marked 'C'. It was in her handwriting
and dated 4 April 1977. It was signed by Mrs Emily Jane Marlow,;who gave her
age as 91% ,in Mrs Johnson's presence. Mrs Marlow had lived in Calder Bridge
since 1920 and remembered the green at Yottenfews being known as the Pinfold.
The letter had been written in Mrs Marlow's house. The contents of the letter
cazz from lMrs Marlow.
iws Johnson stated thzt Mr Bateman's application in the Rights Section and his
obiection in the Land Section were inconsistent and made the point that the
rizn% to store textilers and machinery was not a common righs.
In 1976 she had been shown by a IIr Zd. Hewetson (since deceaszd) a tenancy
azrasrmt made in 1934 of High House Farm near the S.E. corner of the gieen

ok inciuded 'Rights of Comzon on Yottenfews green, the middle posiiion teing
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one acrs, one rood Op'. The tenant was Thomas Mossop Hewetson. IMir zd. Hewetison
nad suggested to the owner in 1968 +hzt these rights be regisiesrad but nothing
wzi Teen done. ) o .

I» 1976~-8,the County Department of Transportation built four small lirk roads

zc-0ss the gresn. Mrs Johnson had besn advised that there was nothizg she
coid do- to prevent this and was preparsd to exclude these roads from her

‘azoiication in thé Land Section.

Mr John Russell Atkinson of Mid Tarn Tazm giving evidence on tehalf of the
Ohisctor said that his farm was abouv a2 mile from the Registsr Unit. He
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wnt ramember any gate at either end of the area. He had seen iT Bateman's

‘caitle grazing on the unit. Mr Bateman was the only person e had seen using’

ins unit, He stored fertiliser =nd machines on it. The wiiness did noi
—2call ever seeﬁing any irons for gates on the Unift.
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John Bateman, the Ohjector, said he was 67 and farmed Yotisniews
erbridge. This farz had teen far—a2d by members of the Zatezan fazi
-
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702. He produced a copy of the 0.S. Map of 1863. The regisier unit is shawn
ruzbered 647 and is described in the zrea book as 'Pasture, Stream gni. Ponc
2.533 acres'. Archey Moor and Sellfield Banks in the same took are cdescritad as



989

Commons. The witness produced a map,belonging to his family and made in
about 1800,0f the Village of Yottenfews. This map shows a sitream not shown
on the Manorial Map. This stream now crosses the road at two places. 4

.neighbour used to water 12-15 cattle on the register unit until 1930.

Mr Bateman and his predecessors at the farm used to clean out the ditches
and gutters. Owing to the increase in traffic, grazing of cattle on the Unit
ceased in about 1943 and it was used instead for storing equipment, feed and
fertilisers. : »

Two plots on the register unit had been sold by Mr Bateman or his forebears.
Whenever the Highway Authority repaired the roads he or his father were
always asked to give permission for chippings to be piled on the unit.

In sross-examination by Mr Spedding,the witness,said that from 1943 onwards
the odd beast was left out to graze on the register unit from time fto time.
There was a gutter along the whole length of the road which the witness ox
his father cleared out from time to time. This work took more than one day
to complete. '

Mr Spedding for the Earl of Lonsdale referred to a Vesting Deed in 1951 as
establishing his client's paper title to the register unit. He supported
ity Johnson's submission that the land had been waste land of the Manor andé
relied on the 1798 Survey and the description of the unit as tovm green.

Ye gubmitied thazt there was no evidence to show that any person had acguired
a possessory title, agzinst his client as Lord of .the Manor..

Ye =ccepted that grasing and watering of stock were rights of common bui
submitied that the other rights referred to in column 4 of the Rights Zeciicn
are not profits. There was no eviderce of fencing. The burden of proving
2déverse possession was on Ilr Batemarn znd he nad not discharged that burden.

aferraed to Wallis's Cavton Bav Holidav Camp Ltd v Shell-ilax and 3.P. Lid

5) 1 QB 94 and Leight v Jack (187%¢) 5 Zxch. D. 264 for the proposition that .
c
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nce of user and enjoyment oy *he owner is not a discontinuance of possession
and is not capable of use and enjoyment. He also referred o the
iecision of the Cour® of ippeal in Red House Farms (Thorndor) Ltd v Catchpoiz
given cn 12 November 1976 and reported in the Estates Gazetis Law Hetorts

znd o paragraph 8(4) of the First Schedule to the Limitation ict, ¢30.

o <

fore T can confirm the regisiration inthe Land Seciion I must be satisfiad-
ther that the unit is subject to rights of common or that it is waste lani
the manor.

ere ig in my view no sufficient evidence of grazing or watering catils %2
stablish a right of common in iir Baveman. Mr Atkirnson said he had seen
Bateman's cattle grazing‘on the unit but neither iIr Atkinson nor ir Batscan
save any vesitive evidence either as %o the number of cattle grazing or ths
angth of time before 1945 when grazing ceased, that such rights had teen



exercised fc satisfy me that I ought te confirm the regist:ifion in the
2ights Section.

¥= Baterman admitted that until 1930 a neighbour used. to water his cattle on
5z register unit but apart from this there is no evidence of any use being
zade of the area by any person other than Mr Bateman. There may have been
gates in the ninetieth century as suggested by Mrs Johnson btut I am not
catisfied that there were any gates in existence in 1930.

Mr Bateman said that since 1943 he had used the area for storing egquipment,
fa24 and fertilisers and this part of his evidence was not challenged. Nor
wag it suggested by Mr Spedding that the area was included in any terancy to

-,

v Bateman.
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In a number of cases reported in the period 1960-1980 it had been held in a
number of cases that a person could be in possession of lard by implied
licence as opposed to being in adverse possession if his occupation was not
inconsistent with the owner's present or future enjoyment of the land. GSince
21 paragrarh 8(4) of the First Schedule of the Limitation ict 1980 prohibits
2 assumption of an implied licence in such circumstances sxcept in a case
ere such-implication is based on findings of fact.

In 2y view Mr Bateman was in adverse possession of the register unit from
1342 onwards because he tr=2zted the area as his own to the sxclusion of ail
~+iier persons and by 1956 had acquired a possessory title thereto. IDeiween
©2.3 and the hearing hez had sold two plots part of the register unit to third
Tzz%ies on the basis that he was absclute owner.

I: therafore follows that the Zarl of Lonsdale’s claizm to ownership fails

zv? the land is not common land as defined by S. 22 of the ict of 19£5.

S2e 2e Box Hill Common, Box Parish Council v Lacy (1980) Ch. 109.

l - o L] ’ 1} 3 ‘
Tor these reasons I rezfuse io confirm either registration.

BTSN .

to explain that 2 werson aggrisvaed by this decision as Teing erronequs
of law may, within 6 weeks “rom the date on which notice of the

n is sent to him, recuire me %o state a case for the decision of the
'_U .

T 2= reguired by regulation 20(1) of the Commons Comzissioners Reguiztions

;14; wl 3 £ /1201/4"’£'°V, i
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Cozx2on Commissioner



