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COMMONS RIGISTRATION ACT 1965

Reference o0.3/3/16

I the Matter.of land-adjacent. to

Fanshawegzte Lane described in

Holmesfield Inclosure Award as

Lidgate Well in Allotment No.158,

Eolmesfield, .Chesterfield R.D.,,
Derbyshire

DECISION

This.dispute -relates. to.the registration at EntrT No.l in:the 'Land.3ection of HRegister
Unit:io.CLi13"in: the ‘Register.of  Common' Land maintained: by tke Derbysnire County :
Counc1l and'.is occasioned by Objection No. 10imade by Miss Jemnie Allerton and noted

- the Register on 2 October 1970.

I held a hearing for the surpose of inguiring into the dispute at Chesterfield on

15 October 1973. The hearing was attended by Mrs, B, Bunker on whose application

the registration was made. Miss Allerton did not attend and was not represented;

the grounds of objection stated in her Objection are:- ''The land was not common

land at the date of registration. In addition I am the owner of the land, and there
is no visible sirn of *his well - any rights there may have been attacnhied to a

well have obviously not Deen exercised for a consideracle tize, and would have lapsed
in any event'.

i =z, Sunker reiiad an the Holmesfield Inclosure .ward dated 10 ilovezber 1320 wiich
contzined an allotment as follows:-  PUSLIC W.TIRING FLACZS. Ye do 21llot and award
Common Ho,22 containing ... CHi other parcel on Hall

ioH

one zorca2l con Zolmesiisl

irsen 50.35 confaining ... which said narcelS so set off by us as tuslic water:ng
"l:ces we 4o herety daeclare to be for sver herezfter used exercised and JOJ°Q a5

such by ail persors whomsoever ... »llD Lidgate well in the allotment No.lEV mzce to
.nthea Sanshaw which said well called Lidszate well we do hersty dir ¢t to be maintained
and Xept in repair by the owner and occunlers of the said aliotment and for ever
nereafter exercisaiand enjoyed by all persons whatsoever for the purzose of fetching
and carrying away the water therefrom and to which a public footpatnh is hereinbefore
set out. The iward map shows the well to be about 30/40 yards from the west side

of Fanshawsate Road , to be situated in Lidgate Bank and to be apprechable from the
20ad by a public footway from the south-east diagonally to the well on the north-west.

lrs. Bunker said she 12d not been down to the well for years and years, but she knew
it to be in a little group of trees; she remembered that when she was a girl (in

or before the 1¢1L-1E war). she was able to lie down by the well and scoop up the
water with ner nands; there was no cover then; the well was always full of water.

vr. J. . Thompson who had lived nearby at Lidgate Farm since 1947 also gave evideace.

“e described how he had sometime a2go helped the previous owner of tke land to pipe
the water 0 his dairy (lower down the Bank)e in place of a previousqexisting oipe

which was partly under and partly above ground; he did not then mow that the sgring
was semetzing svecial, and just thought it was a spring bdelonging to the owner of
thne lznd. e thought there nnd been a pipe there to the dairy for atout %0 yezrs.
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He had never seen any other use of the well; water had been piped to the Village
before. He.came-there,, .

Hrs. Bunker contended that tkhe well under the Award was common land, that its non -
use was no reason for it not being registerable under the 1565 Act, and that it was
properly registered.as part.of our. heritage, and.as.belonging to. our history (as
the Church and roads are part of Village history). -

After the hearing I inspected the land. Allotment No.158 slopes steeply down from
Fanshawgate Road to the west; I found two small groups of trees as described by o
Mrs..Bunker; although.within, each-.of..these: groups, there were.patches~ofmoist.ground, .
I found no. visible:-spring-ofiwater:

In.oy.opinion.a piece of' landrbeing.or containing-a:well.or:spring  of waterris-not
under the general law subject to a right of common merely because some persons
other than the owner of the land have a right to fetch and carry away the water;
such a right is an easement not a profit a prendre; see Rage v Ward (1855) 4 5. &
B. 702, particularly the judgment of Campbell C. J. Such a right, notwithstanding
that it is not a right of commen, is recognized by law and may be enforceable;
e.5. the inhabitants of a district may have a valid custozary right (protected by
law} to fetch and carry away water, see 5.C.

“Whether the existence of such a right is an indication that the land is subject to

a right of common, or is waste land of a manor (so as to be within the definition

of "common land" in section 22 of the 1965 Act) depends on the circunstances. The
awerd guoted above m2kes a distinction between parcels 22 and 35 and Lidpgate well

in that the parcels are ''mublic watering places' and are "on Holmesfield Common'
and'"on Hall Green' ani are not otherwise allotted, (they could therefore after the
Award continue to be mznorial waste); while Lidgate well i3 surrounded by an
allotment made to A. Fanshaw and could not therefore after the iward (apart froam

the suall area containinz the well itself) continue to be zmanorial waste. This
distinction clearly apnears on insnection: parcels 22 and 35 are now open and I

infer have been ever since 1820 omen to the public hizhway; allotment 153 is now
separated frow the road by a wall and Lidsate well could not after 1320 hzve teen
approached as of risht otherwise than by the oublic footway expressly awarded. My
conclusion from what I saw and from the evidence at the hearing is thzt Lidgate well
is not within the definition in section 22 and is therefore not properly registerzble
Mrs. Bunker contended that if I reach such a conclusion, I should be disregarzing ths
will of Parliament, I think not. The Holmesfield Inclosure ict 1516 (56 Geo. 3 caz.
xix) under which the Award was made, does not deal particularly with wells., Parliame
has lezislzated about wells particularly, see section 64 of the Fublic Health ict

1875 revlaced by section 124 of the Public Health Act 1936; Lidsate well is in rela*i
to these sections essentially similar to that considered in 3mith v Archibald (1380)
S5 A.C. 489; the House of Lords held that section 85 of the Fublic Health (Scotland)
act 1367 (in all relevant respects the same as the sections above quoted) is applicab
to such a well, The object of the 1965 Act is not I think to record lecal rights or
rights which are of loczl historic interesst but to record rights which are within

the definitions aiinéection 22 of the Act so that the land affected can be better
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used and. bheiter. protectied.in.the future. . The land comprised in this Register Unit
is."marked with.a.green:vergesline: inside. the boundary'" on:the:Register.mapi;a dot:
with 2 small circle round it, . The spring-or well referred to 'in the Award,"as-I'
understood the destription of Mr. Thompson and Mrs. Bunker c¢ould never have been
more than 3 square yards; such a piece of land is outside the scove of the 1953
report- of the Royal: Commission, on..Common:. Land on :which.the, 1965, Act: was:based..

For the reasons set out abeve I refuse to confirm the registration. I am reguired
by regulation 30(l) of the Commons Commissioners Regulations 1971 to explain that
a person aggrieved by this decision as being erroneous in point of law may, within- .
8. weeks:rfrom. the. date: on:which-notice . of .the.decision:is: sent. to -him,.require.ae..-
to:state-a' casesfor:-therdecision of’the High Court,:

‘Dated this ‘ ?/t . day of M 1973.

Commons Commizsioner



