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COMHONS REGISTRATICN ACT 1665

Reference hos.3/D/12
&/0/13

g In the-Matter of land fronting on Eolmesfield-
Road described in the Holmesfield Inclosure
Award as Allotment 36 Hall Green and now known
as. Coronation.Garden, in Holmesfield, Chesterfield:
R.D., Derbyshire :

DECISION

These disputes.relate.ta: (i).the. registration at Entry No.l in:the Land:Section:’
of  Register Unit No.CL.1l.:in the Register:of Common Land:maintained by the
Derbyshire County Council (3/2/12) and (ii) the registration at Eatry No.l in
the Land Section of Register Unit ¥No.,VG.1l7 in the Register of Town and Village
Greens maintained by the said Council (8/D/13), and dre occasioned by the said
imtries being in conflict. o

I held a hearing for the purpose of inquiring into the disputes at Chesterfield
on 156 October 1673, At the hearing Mrs. B. Bunker on whose application
registration CL.1l1 was made, attended in person, and Holmesfield Parish Council,
on whose apnlicaticn registration VG.l7 was made, were represented by !r. A. C.
Cotton, their clerk. At the hearing lMr. Cottor and Mrs. Bunker gave oral
evidence and she produced the Holzmesfield Inclosure Award dated 10 Hovember pRarle;
and the map referred.ic in it. After the hearing I inspected the land.

Notwithstanding that on my cony of the Village Green Register map the land
compriced in Register Unit VG.17 is shown slightly smaller than the land compriced
in Register Unit CL.12 as shown on ay copry of the Common Land Register map {the
mazs apresred to be based on different editions of the Ordmance Survey map), it
was agreed tefore ze that I should determine this dispute on the basis that both
recistrations relate to the same land ('the Unit Land") being that now known as
"Coronztion Garden'.

The Unit Land is roughly rectangular, being bounded on its south side (about

15 yards long) by the Main Road (formerly called "Holmesfield Road') through the
Village and being separated from the public footpath by a low stone wall. It

is for the most part a level piece of grass land; there is a hedge on the north
side; in the middle there are four attractive trees shadinz two seats; on the
south part there are rose beds. Access is obtained from the east side through
a gap in a wall which separates the Unit Land from the south end of a road known
as Fark avenue, leading to a public footpath to Woodthorpe Hall and Totley. The
ingel Pudlic House with a large car park in front of it is on the other side of
Eark Aivenue, and beyond on the east is the wall of the Churchyard. On the west
part of the Unit Land there is a narrow strip sloping down to a stone wall which
separates the Unit Land from the adjoining forecourt or frent yard of Hall Farm;
immediately next to this wall on the e®st side is a small pond. There is now 2o
pond on the Unit Eand. The Unit Larnd is well kept and its general appearance is
attractive,
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Mr. .Cotton,; who has-residedrin the:Parishrfor 18 years.and.been clerk.of the
Parish Council. for-the last 'S years, said; (in effect}:-. THefParish.Council.. .

cut the grass. The rose beds are kept up by the Womens Imnstitute. The wall’

on the east side of the Unit Land was built about 3 years agoj before then the
Unit Land was open to Park Avenue. He had never seen organised games played

on the Unit Land, :it‘is.not:;largeienough; it is.not generally used. except.by
persons going to the seats in Summer, Ee understood: the Unit Land was put in '
its present state to commemorate the Coronation of Her Majesty (there is an

iron sign on the Unit Land '1953: HCLMESLEIGH", surmounted by a Crown): the o
trees (about.20/30. years:ald).were. given.by, a: resident. . : -

Mrs..Bunker relied.on the: 1820 Award whick' so far-as relevant is as follaows:--
HPUBLIC WATZIRING., FLACES, . He;doralldtuand;award(one'parcel.onanlmesfield,

" Common :Nos22 ... ONE'other-parcel«on1thl&Green-No;36.ccntaining<nine perches
bounded eastwardly by Hall Green road southwardly by Holmesfield and Stoney
iiddleton Turnpike Road and westwardly and northwardly by an allotment No.35
made to George Bustard Greaves Zsauire and others which said parcels (meaning

I think Nos.22 and 36) 8o set off by us as public watering places as aforesaid
we do hereby declare to be forever hereafter used exercised and enjoyed as such
by all persons whomscever and shall be maintained by the surveyors of the
Highways and his successors in the Hamlet of Holmesfield". The Award mar shows
a vond wnich is much larger than anything now there and which apparently then
covered the whole of the Unit Land, part of the adjoining land on the west (o
much larger area than the pond which is now there) and part (a narrow strip) of
wnidZ is now the iain Road.

brs, Duniker who lived in the Village when she was a2 girl (she remembered i
before the 1914-13 war) produced a book published in 1973 written by nerse
and entiftled "All Their Yesterdays' (being a history of the Village). at
92 there is a photocrsph of the Church as seen from the forecourt of Hall

looiing over the Unit Land; this photograph (although taken about Lo yerrs ago)
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shows the Unit Land as it apveared when Hrs. Bunker first kmew it. The pond in
tre forecourt of Hall Tarm was then much larger than now; on the other sice of
the wall, on the Unit Land there was thick vesetation (probably reeds or rushes);
brs. Bunker remembered a pond there too; the Unit Land was then open to Park
svenue (lrs. Bunker remembered her ponies going from Parik Avenue on to the

Unit Land for water); what is now a made up car park in front of the Angel Fublic
House was grass land with some low buildings against the Churchyard wall.

vprs. Bunksr contended that the Award had had effect as an Act of Parliament,
that under it the Urit Land is now Common Land beins a public watering place
"for ever' and that it could not therefore now be a village green.

The Award was made under the Holmesfield Inclosure Act 1818 (56 Geo. 3 cap xix)
this Act recites the Inclosure Act 1801. Neither Act expressly authorises an
allotment in the exact terms of that above gquoted. But even assuming that the
allotment is wiinin one of the icts, it does not say that the lend allotted shall
never be used for anything other than a public watering place. Under the general
law land may be a putlic watering place, a village green and common land at the
sare time. The 1655 .ct, under whica the registrations were Zade and by wihich I

"
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am.bound, - expressly provides. that "common land ... does not include a town or
village green....", see section.22(1l): so.I.must. determine. first whether:the.
Unit Land is a village-green; -if.I"find it is, I need not-consider  whether
apart from the Act is might alse be a public watering place and common land,

U,
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THe "Award map shows=that‘theglandAawardf?f;ncludeduland‘west,of.xhe Unit Land
between what is now Hall Farm and the Main Road, and also the southern -end .of.’ ..
Park Avenue and a small piece of land being a corner of what is now the car park
in front of the Angel Public House., The Unit Land is described in the Award as
"on Eall Green. Although in the Award the south end of Park Avepue is called
"Hall?Green@rcadﬂyionﬂtheQAward%mapmituis”called.HHall_GreenﬂtandzismshnwnyaSR¥~
leading to Craggy lareé. The general layout of+the land and i%ts appearance-as
shown: in. the iAward. map and!as;it:ncw“appgarsxis‘ponsistent with a substantial
area’in. front-of Hall Farm and- extending; towards:the Churchyard wall being then
a Green, and I conclude that in 1820 both’ the Unit Land and the landdescribed

on the Award map as '"Eall Green" were part of a piece of land then so called.

Mrs. Bunker said that the Unit Land is at a central place in the Village, and
mentioned that it is and was treated as central not only by those residing nearby
but alsoe by those residing in the adjoining hamlets of Horsleyzate, Lidgzate,
Fanskawe Gate, Hillthorpe and Cowley. The whole area eomprising whrt is now the

Unit Land, the car park of the Angel Fublic House the car parit of the Georze %

Dragon Public Fouse (2ll being near to the Parish Church) must in the past have
been (and may be still is) a place in which the inhabitants of the Village
congregate. The Farish Council would not have been able to convert the Unit
Land into a Coronatiosn Garden unless it was generally recognized that the land
was (as ir. Cotton put it) dedicated to the Village.

Mrs. Sunker, although she had never seen the Unit Land or the zres surrounding it
being used for sportis and pastimes before it was converted into =2 Coronation
Garden, candiily extlained that she would not have noticed if it had been so used;
she did not susgest that it had not been 3o used; but for her aptlication teo
register the Unit Land as Common Land,ils reciZration as a town or village green
would have become finzl. Iir. Cotton could not say how the Unit Land had been
used before he first resided in the Parish.

Hotwithstanding that I have no direct evidence that the inhabitants of the Village
ever indulzed in sports and pastimes on the Unit Land, 1%t seens to me obvious

that over the years before thne Unit Land was converted into 2 Garden as it now is
they muat have so indulged on the Unit Land and on the area which iz 182C vas
lmown as Hall Green. I am not concerned to determine whether they 4did SO BT \&5)
right on any lands now surrounding the Unit Land because such lands are not
recistered; but as regards the Unit Land I infer from its nistery as set out

above and its present appearance that such indulgence was in pursuance of a
customary right.

Tor the above reasons, I am satisfied that the Unit Land is a town or village
green within the definition in the 1965 .ict, and I accordinzly conlirm the
recistration of the said Intry in the Register of Town or Village Greens. AS
already explained, it necessarily follows from section 22(1) of the 19835 Act
that I must refuse ani I accordinzly do refuse o confirm the registration of
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the. said. Entry in.the.Register of. Commen.land. I record that in my view, I am not

by so refusing avoidizg the.allotment. above  quoted.or:prejudically affecting- the:

right any person may now have to use the Unit Land as a public watering place.

However obviously, nobody could now so use the Unit Land unless it is in some way

dug out, because there is now no water; and I am not encouraging any person to

attempt to exercise-arright.which: those who in 1953 set:out.the. garden, may have.
considered perhaps correctly, obsolete, -and-therefore-no longer exercisable. . .

In the Register the Unit Land has two descriptions: first "The piece of land known E
as Coronation Garden ... " ané secendly "as marked with a green verge line ... O ..
the;register:map. «o./l.. -The firstyincludes: the .whole- of.the land -kiown:as.Coronatian -
Garden as described:above. in-detail; the-second-description may couprise less.. I.
record -that in my .view.so.far. as: the. two descriptions were inconsistent, the second
should be rejected under the rule of “law usually referred.toiunder the maxim "falsa
demonstratio non nocet'; and that accordingly the County Council can properly if

they think fit amend the Register map under regulation 36 of the Commons Registration
(General) Regulations 1966 so as to correct the second descripton so far as it is or
may be inconsistent with the first deseription; if they did this, they would not I

. think be thereby be increasing the area of any land registered under the Act.

I am required by regulation 30(1l) of the Commons Commissioners Remulations 1971
to explain that a cerson aggrieved by this decision as being erronecus in »cint
of

law may, within 5 weexs Ifroz the date on wnich notice of the decision is sent
to mim, require me to state 2 case for the decision of the High Court.

Dated this C? /Z- day of MWW 1973,

_____________.—l'

mm—

Commons Commissioner



