COMMONS REGISTRATION ACT 1965

Reference Nos.8/D/1
8/n/2 .
8/0/3:
8/D/4
8/D/5
8/0/6

In the Matter of land northeast of
Screetham Lane {shown on The Ashover
Inclosure Award map aes No.299),

Ashover, Chesterfield R.D., Derbyshire:..

DECISION:;

These disputes relate to the registration at Entry No.l in the Land Section, at
Entry No.l in the Rights Section, and at Entry No.l in the Ownership Section of
Register Unit CL.23 in the Register of Common Land maintained by the Derbyshire
County Council and are occasioned by Objection No.l6 made by Mr. David Michael
Helliwell and noted ir the Register on 5 October 1970 (8/0/1, 8/D/3 and 8/2/5
respvectively) and by Objection No.l5 made by Mr, Stanley Brough 3uxton and noted
in the Register on S5 October 1970 (8/D/2, 8/D/5 and 8/D/6 respectively).

I held a hearing for the purpose of inquiring into these disputes at Chesterfield
on 17 October 1973, and made the inspection below mentioned on the following dzay.
iskover Parish Council were represented at the hearing and the insctection by

Mr., 3. 5. Shemwell solicitor of Jones iliddleton <olicitors of Chesterfield and

Yr. Helliwell and ir. 3uxton were represented at the hearing by Mr. i. J. G.
@lossop selicitor and at the insopection by Mr. 4. ¥. C. Glossop solicitor both

of W, & A. Glossop Soliciters of Chesterfield.

The land provisionally registered is in the Register describved as "The piece of
land situated to the northeast of Screetham Lane ... (shown on the ashover Inclosure
Map as No.299) and marked with a green verge line inside the boundary om ... the
register map ..."; on the Register map the piece of land so marked is partly in 0.5.
plot H0.322 and partly in O.5. plot Ho.1781. The land is apparently (as I scale
the map) about 20 yards wide where it fronts on Screetham Lane, extends back from
the Lan@ about 40 ysrds and ultimately becomesabout 100 yards wide om its northeast
side; it is shaped roughtly like a flat T, The Register map shows the land as
apparently divided in two by the boundary between plot no.322 and plot No.1781.

The Right provisionally registered is in the Register (column 4) described as "The
richt to take stone from the land comprised in this register unit'; no land is in
the Register (column 5) specified as that to which the right is attached, but the
apclicant is in the Register (column 3) said to have applied 'on behalf of the
Parishioners of Ashover''. The owner provisionally registered is "Ashover Parish
Council". All these registrations were made pursuant to applications dated 15
August 1967 and made by Mr. A. W. E. Bowler, Clerk of the Ashover Parish Council.
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Thé«groundeofiohjectiod-stated*in.the:Objection.datedaBOQSeptember;l970fof{h )
My, Helliwell are:- "I object to the registration of parcel nuzber 1781 on ‘the
register map, this is.in my ownership, and was not common 1an§ at the time of
registration", The grounds of .objection stated in the Opjectlgn also date@ 301 .
September 1970 of Mr. Buxtoniare:- “I:objectxtoetﬁe;regxstratlonaofaparcel}ofa S
land 322 eon the register map this is in my ownership ‘and was not common land at
the time of registration'. '

Mr. . Shemwell .said.that.the registrations-were based,on the Ashover.Inclosure Award :
datédlZZfJanuarY§l783*made~underkthe‘Ashover?Inclosure#Actrl779?(19%Géo.13:cap;é
1xi). . By the Act, the Commissioners were empowered to "allot ard. set out such
Barcelior. Parcels:of-Land, ;upon: the.said: Commons directed- to be.divided (not:
exceeding»Twenty Acres in-the:Whole): as:they ...:shall think proper in order “thaty
the same may be used by all the Proprietors, Cwners and Occupiers of Lands and
Tenements within the said Hanor of Ashover, for the purpose of getting Stone,

Gravel, and Sand, or other Haterials for the building or repairing of Fences, or
Houses, 3Sarns, Stables, and other Buildings within the saiq Manor, ?ut not elsewhere,
and for building making, rcpairing and amending all such Bridges, Highways, and

private Ways, which now or hereafter shall be within the said Manor'. By the Award,r

the Commizsioners exercised the said power (foilowing the words above quoted) by
allotting {(among otkher vlots) '"Cne other piece plot or parcel of lané lying on the
said Comrions maried in the said Map or Plan with the number 295 containing 3 roods
and 3 perches statute measure or tihereabouts,an allotment hereinafter made to the
said =li-abteth Rower aumber 293 lying on all sides thereof ... -liD we dc order direct
and appoint that the said several stone quarries shall be fenced on all siies thereol
with a good and sufficient fence by the respective overseers of the dighways for the
time being for the severzl and resgective liberties district and divisicns in which
such stone Luarries do lie, and that the same shall at all times hereafter be
restectively maintained ani xept in repair by the sz2id restective oversecrs of the
said Highways for the time being'.

hr. Shemwell also said that the Register lMap is not correct in that the land
registered, although its shape is as shown on the map, is thereon marked too far
south. e submitted that the Register map should be modified so far as might be
necessary. He did not contend that the Parish Council were now ocwners, because
in his view after the allotment above guoted the fee simple ownership of the land
remained in the Lord of the ianor.

Giving evidence on behalf of the Parish Council, Mr., U. E. Bond (their present
chairman; he has been a member of the Parish Courcil on and off since 1943 and a
member of the Rural District Council on and offfor about 15 years) said:- About

20 years ajjo, he (being then chairman of the Parish Council) with another member
(I'r. liles) visited C.3. plot 322 in the course of visiting other parish proverties;
they had with them a copy of the Award map; they were able to find the piece of land
numbered 299 identifyinz it {or the greater part of it) by the remains of the stone
walls and the founiations of the stone walls which they then saw. The plot they

so identified was covered (as was also the near by surrounding land) with bracken
and heather. There wss no siin of any guarryirg. It looked then much as it does
nov.

’



Mr, Buxton in the course of his evidence produced a conveyance dated 15 April 1859
by.which two parcels of. land, one:comprising 45-acres and including. 0.3, plot.322
(therein described.as:Moorland''.acreage 21.051) was.conveyed:to hizm.in:fee simple.
He also produced a conveyance dated 15 April 1921 by which the same parcel was
conveyed to one of his predecessors in title. Neither conveyance contained any
indication that any part of O0.S. plot 322 was a quarry or was comaon land or
appeared to beor washeld any way- different:from theiremainder.of-the plots. . ¥r.
Buxton who is 62 years of age said (in effect):- There has never been any gap in
the wall ("the Lane Wall": between O.S5. plots 322 and 1781 and Screetham Lane) for
the full length of his memory. You cannot pick ocut a quarry from other ground; you
can only guess;.there is.no.quarry face., You cannot see anywhere where there has:
been. a’quarry: As-agboy&his?parents;from)l920:toﬂl929;lived:atiHcdgegLaneiFarn;Cé:,
near by farm): they and he had ever since been in- some way-concerned with 0.S.. plot:
322. either.as. tenants. or owners, of, the-said-45 acres. .He:remerbered Mr. Bond .and
Mr. Miles.wisiting the:land twenty.years:ago; he warned them off . as.trespassers.
Before their visit, he had never heard it (a quarry on the land) mentioned. In days.-
gone by (more than 50 years ago) heather and clay had been taken; but the land bad
never been quarried in his time. Bracken had been mowed for packing pipes and
heather cut for besom making; on the land there is a lot of loose stones which were
used for packing up the heather and bracken. The land ever since he could remember
it was as it is now covered with heather and bracken. He had never had occasion to
check whether there was a quarry there or not, because the question had never arisen
until the day of the hezring; he had signed the Objection because one of his neighbour
came and showed him a copy of the Register map. '

it the conclusion of Hr. Buxton's evidence I felt uncertain whether he was saying
that the remains of walls and of foundations of walls, such as had been-described by
Mr. Bond, either had never existed or did not now exist. In ans.er to ay question
'r, Buxton said that ne could show me a number of places on the moor where you could
find pisces of wall such as was described by Mr. 3Bond, they teing windbre=ks and
that if I as a Commissioner went along to repeat what Mr. Bond had said he had done
20 years ago and looked for walls and the foundations of walls as he (Mr. Bond) had
deseribed them I would find nothing like it; he (Hr. Buxton) had looked 3 weeks ago
and found nothing like it.

At the conclusion of the oral evidence the original Ashover Inclosure Award was
produced.

On the day following the hearing, I inspected the southwestern part of 0.3. plot
322 in the presence of Mr. Bond, Mr. Shemwell, Mr. Buxton, Mr. Glossop and some
others,

0.3. plot 322 and 0.3. plot 1781 are separated by Screetham Lane by a stone wall
("the Lane 4all") and from each other by a stone wall (''the Boundary wall"). The
Lane #all is well constructed, and its aprearance is consistent with it having been
erected about 40 years ago consequent on the widening of the highway along Screethar
Lane to enable it to carry modern traffic (this highway is now a through motor road).
It is not possible to enter the southwestern part {and possibly any part) of 0.5. plo-
322 without climbing over the Lane Wall. Screetham Lane here runs along the brow

of a hill, so that the land on the east side of the Lane wall slopes down.




Near: the-Lane Wall are. the remains. of an.old inclosure ("the Seall Square") of which
the:norxh-and;scuth.wallsh(all_that;remains;cf'xhem@-about;lomyards:apart)fare;plainly
visible, Starting somewhere near the east side of the Szall 8guare and after.passinz.
through it, there will be found the remains of a cart track (now much overgrown with
heather and bracken; so as not to be very easily distinguishable from the remainder

of the southwest part of.plot,0.3. plot 322 which.is similarly overgrown); this

track soon turns to the north apparently leading straight across 0.5. .plot 322 and.
beyond; the cart track can be traced with difficulty for at least 300 yzrds (as

far as I walked); for about 50 yards or more from where it leaves the Small Square,
the cart track is supported on its east side by a retaining wall (lyreason of the
slcpe;;thenland;ongtheLeast?sidefofftherretaining,wall.isiatfallowerﬂlevel.Ehan;the-."
cart track). A few. yards east near: to or little:.beyond the-north’ end.of” the retaining’
wall will: be seen.the remains:of.a.wall.("the East Wall"), extending southwards for.
atileast lOO.yards;nin‘placethhe,remainszof:thisqwalI are. about: 4. feet high con--
structed with through stones on the west side (as would be'customary if the wall was .
built by the owner or occupier of the west side); in places the remains are lower;

but for, most of their length the remains are no more than foundations; nevertheless
the line on the Zast Wall (except possibly for a few yards at its north end) is

plainiy visible. At the south end of the remains of the East Wall and adjoining them
at an acute angle, there are the remains of a wall (the South-west Wall) running for
at least 30 yards aprroximately northwest; the rezains of the Southwest ¥all do not
apparently join up with the south wall of the Small Square. The Boundary Jall is a
stort distance soutk of the point where the Southwest Wall joins the Zast Wall,

I reject the submission made by Mr. Glossop that because the Register map is wrong
and may need modification thzt I should treat the registrztion as void either because
I nave no power to modify the Register map or for any other reascn. as to this
submission I must I think first determine whether any and if so whzt land is, on the
true construction of the description in the Land Section of the register, thereby
identified. f every word in the description is given its ordinary seaning, the
description as it stands is impossible; the piece shown on the Inclosure map is not
the same as thaot marked on the Register map (the comparison of the azaps shows the
former to be a few vards north of the latter); there is no piece of land (in the
sense of anything which apnears separate and distinct from its surroundings) as markec
on the Register map, But if the reference in the description to the Register map is
either disregarded or alternatively read as if the green verge line were on such nap
moved a few yards further north, the description in the Register describes a piece

of land ‘which is for the most part distinct and separate froz its surroundings. I
have no difficulty whatever in identifying the piece of land so described at least

to the extent that it includes the land within the Zast Wall and the Southwest wall (s
above defined). The other boundaries are not so clear; but considering what I saw
and paced out during my inspection and considering also the award aap, I conclude
tnat the land ("the Unit Land") comprised in this Register unif as described in the
Land Section of the Register, is a piece of land having the same share (a little
moreor less) as that delineated onm the iward map and on the Register zap,.bounded

by the Lane wWall, by the Zast vall (treated as continued so far as necessary up to
the nort: end as hereinafter defired of the Unit Land) by the 3outhwest Wall, by

the north wall of the Small Square, by the north and west side of tkhe said cart

track from the point where such cart track leaves the 3mall Sguare up to the north
end (as hereinafter defined) of the Unit Land. The foregoing descrirtion leaves



undefined. the.exact.position of the.north end.of.the. Unit_Land .and the exact position
of the ‘bourndary:whers:it leaves. the.Lane:¥all  arnd. joins up:with:the:remaias.of the:.
Southwest Wall; in my opinion these positions can be £ixed with precision from‘the -
Award map if it is properly scaled up and applied as near as may be to the other
boundaries as I have determined them. I conclude that the Unit Land is as above
described: I rejectithe.part,ofithe Register map: which.is inconsistent with: the:..

above description, under the rules of law which are commonly referred to by referenceu"

to the legal maxim; falsa demontratio non nocet, and which are applicable to the
construction of written documents. ‘

Itvfdllowsﬁfrom:thisﬁconclusicnﬂthatﬁtheﬂUnit{Landzwa5mpropgrly$registergdpastCommcnﬁL

Land if the rights conferred by the above gquoted allotment still subsisti. Mr. Glossor..

submitted. that: the:evidence.showed: that,these-rights had been abandoned; and he.

referred.me-tosHalsbury's Laws of Zngland.(3rd edition). volume: .5, page: 367. Onithis,

‘aspect of the case, Mr. Buxton's statement at the hearing that I would on any % -«
inspection find nothing like what Mr. Bond described as being there 20 years ago, was
quite contrary to what I saw on uy insvection. Mr., Buxton at thke inspection was
unable to point out a single stone on which heather and bracken had been stacked as
he described at the hearing. On the Unit Land there is a hole which is aprarently
man made and is in a place where stone might be expected to be found; although such
Eole may have remained open as a result of having been used as shelter by znimals,
it nevertheless is a sign of some quarrying or exploratory quarrying at some time,
In my view Mr. 3uxton was at the hearing quite mistaken as to the extent of his
knowledgse of the relevant part of C.3. plot 322, and I consider the evidence he then
Zave unreliable. I decline to substitute for such evidence, the various staterents
ne made to me at the inspection about the walls and remains of walls, the existence
of which he nad on the previous day altogether forgotten.

Accordingly on the issuc of abandonment, in the absence of any reliable evidence frerm
lr. 3uxton, I have no more than what I a@yself saw at the inspections Tke Unit Land
is now and provably for at least the past L0 years nzs been mparated Ifrom oScreethanm
Lane by the Lane wWall. I think it prodbable that in 1783 after the Award was made a
convenient uvay of quarrying tbe Unit Land would be to enter from ocreetham Lane

with, a cart, and then to cross the Small Square and go north along the cart track,
and then make a U-turn alonz the East Wall so as to quarry irntc the high grournd
irmediately adjoining Screetham Lane rougnly in the position of the hole I found.

3ut I cannot merely bv observation neglect the possitility that the Unit Land might
as convenisntly be entered by taking a cart from the north along the cart track whickh
as above described crosses 0.3. plot 322. On this issue, I attach importance to

the fact that the owners and occupiers of 0.3. plot 322 have apparently never done
anything by way of cultivation or otherwise to the Unit Land, which would be
inconsistent with its use as a quarry; it and the surrounding part of O. 3. plot 322
are aprarently waste land almost comrletely covered with heather or bracken, not
cared for in any way. There are some f{arm houses nezar by, the occupiers of which
mizht be inclined to suarry.

ecently stated the test applicatle in this way:- 'Abandonzent
nére can only, we think, be trcated as having taken place where
it nzs demonstrated a f{ixed intentisn never at any time

rizht himself or to attempt to transmit 1t to anycne else,’”
V1 .2, 528 at page 553. :

The Court of :ppeal
of ... 2 profit a or
the person entitled %o
thereafter to.assert th
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Upon the considerations set out above,l conclude that there is no evidence upen

which. I can:find. that all the . proprietors; owners. and occupiers. mentioned.in-the.
above -quoted allotment have:ever.demonstrated.any-such:fixed.intention. Accordingly’
I reject the abandonment submission. B

Although I am against !Mr. Buxton on this main issue, I record that I think his
ignorance at the hearing of the relevant'part of+0.3. plat:322, although.unfortunite,
is understandable, The part is remote and uninteresting. The Unit Land is quite
unlike anything usually or ordinarily thought of as common land. Compared with other -
amenity land and other quarries in Ashover, its value to the inhabitants either as

An. amenity,or.a.quarry must.be.very small. .Mr..Shemwell.said .tkstvit.bhadsbeen;:
reglstered -by*the:FarishiCouncil along with:13rother- pieces;:ofvland similarily-rallot<
by the 1783 .iward without (so I understcod) much consideration as to the advantages
likely. to:result.from:the. registration, of. the:Unit Land. particularly.. So’ although:. th!
inhabitants may:have got-advantages:from-the 14 registrations considered collectively
Mr. Buxton may have been unlucky to have become involved in these very technical
disputes. However this may be, for the reasons set out above I am satisfied that the
registration in the Land Section was correctly made and accordingly I confirm it

with the modification that the Register map should be altered by deleting the

green verge line (distinguished by the number of this Ragister Unit) which is now

on it, and substituting a new green verge line which is (a little more or less) the
same shape as thie deleted green verge line, which is situated further north and which
snows the boundary of the Unit Land as defined in this decision.

The entry in the Rights Section should I think be altered to ¢orrespond more closely
with the terms of the allotment quoted above; but if so altered, it being in accordan
with the 1783 award is in my opinion rightly registered, =Zor this reasen I confirzn
the registration in the Rights 3ection with the modifications(i) trat Sor the words "The
right to take stone from the land comprised in this register unit™ in colusn 4 of

the Register there srall be substituted '"The right for all the vrornrietors, owners
and occupiers of lands, tenements and hereditaments within the Maner of ishover (as
it was in 1783 the date of the Ashover Inclosure Award) to get stone, zravel and sand
and other materials for the building or-'repairing of fences or houses, barns, siables
zné other buildings within the said anor but not elsewhere and for building, makine
repairing and amending all such bridges, highways and private ways which now are

or hereafter shall be within the said Manor', and (2) that in columan 5 there shall e
inserted s specified in column 4".

In view of My, 3hemwell's statement thzt he did not contend for Parish Council owners
I refuse to confirm the entry in the Ownership Register., Even if I wers satisfied

as to the ownership of Mr. Buxton I cannot on these references substitute his name

in the Register for that of the Ashover Parisi Council; he should have applied to be
registered as owner nimself, see Example (2) set out in paragraph 6 of the Notes
vresentaed on the JObjection Form CR.26; I cannot I think when hearingadispute under sec
b of the 1963 Act take a course which would prevent the operation of the unclaimed
land procedure set out in section 8,

Hr. Glossop submitted that I should order either the Parish Council or the County
Counelt or both to ray the costs of these proceedinzs incurred by Mr., Helliwell becaus
they .ere responsible for the above mentioned error in the Registsr zap.

The map annexed to the aprlication by the Parish Council is scaled £ inches to the
mile, does not show the C.J. plots, and marks the Unit Land on 1% as "award HMap
10.,292", The Register map is scaled 25 inches to the mile, If on the aprlication z=
tne Unit Land is5 measured azainst the road crossing Scresthza Lane some distance awar



tre iz Landis on.the Revistsr rap owrced.a little tm.far south.. If the application map 1s trezted
as. for.identification purpeses.only, it.is:accurate.encugh, rarticularly as:the.
award map (referred %o in it), if measured up similarly, correctly shows that' the
Unit Land is wholly north of what subsequently became C.S. plet 1781, The above
information comes from the Commons Commissioners file; no evidence about the error
was given at the hearing:

I infer that the person responsible for the Register map delineated the Unit
Land simply by enlarging the Application map, and that he did not (therebeing
no reason why he should) either, check the application map, against.the. Award.or
inspect.rthe:land.. -

It would. I thidk: be:comtrary to .the: scheme of  the 1965, Act and. the,regulations.zade..
under it :to: hold either- the. Parish:Council:or-the-County Council. responsible for

the costs incurred by any person who may have been mislead by an error occasioned

as outlined above. The Act and regulations contemplate that errors in the registrati
may be made in that they provide that there shall be a discussion period (which in
this case ended on 17 December 1G71) during which the persons ccencerned may ueet
with a view to avoiding a hearing before a Commons Commissioner,see section S(6) of
the act and regulation & of the Commons Commissioners Regulations 1971. I must
therefore consider what the parties did or did not do after the registraticn.

Although it would I think have been oren to iir, Helliwell under his objecticn

to contend (if it 224 not been conceded) thzt the Register zap should be altered
by moving the greer line unor+th of C.3. plot 1781, the Parish Courncil cannot I
think be blamed for 23t reading the Objection as meaning that he would agree to the
confirmztion of the registration if it were modified in tihis way.

ilthough the Parish Council never (as far as I know, made any approach to Mr. Heiliwe
during the discussion pericd, neither dd Mr. Helliwell approach them to extiain that
he would bte satisfied with any such modification, As owner of O.3. plot 1771, he
couli have easily insvected the land (as I did), and disccvermithe error. 1 decline
to assume thzt if he 7ad done this and told the Parish Council what ne saw they
would not nave satisfied hizm in the same way as lr. Shemwell did 2t the opening of
the hearing. Although the Parish Council might have made a similar inspection,

Mr. Helliwell has by his inactivity to some extent contrituted to his own disundersts
ing.

Read literally the grounds set out in Mr. Helliwell's Objection are on the facts as I
have found them, wholly irrelevant; the circumstance that 0.S. plot 1781 may be

(Mr. Shemwell conceded that for the purposes of these proceedings that it is) in

his ownership, and was not comzmon land at the date of registration, has not affected
the result of these proceedings in any way. lr., Hdelliwell in substance objected to
a ragistr~ticn which I have confirmed; he is therefore not a victor in these
proceedings; he is a loser who has in the course of the proceedings ard in somewhat
unusual circumstances, discovered that being the loser is of no practical consequence
to hin.

Upon the above considerations I decline, for the benefit of lr. Helliwell, to. make
any order as to costs,
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I.am-required.dy regulaticntjo(lﬁ ofttheaCommons.Commissiczers:Regulationsrlg7llto
explain that a person agzrived by this decision as being erroneous in-point of tawr
may, within & weeks from the date on which notice of the decision is sent to him,
require me to state a case for the decision of the High Court.

pated this (9K day of 9.2 comd et -

Commons Commissioner



