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COMMONS REGISTRATION ACT 1965 Reference No. 210/D/308-310

.In the Matter of about 69.5 acres called Lydlinch Common
in the Parish of Lydlinch, Dorset

DECISTION

These references concerned objections to the registration of a number of
rights alleged to exist over Lydlinch Common, Register Unit No. CL 42, the
objections being made by the persons claiming to be owners of the Common.

I held a hearing for the purpose of inquiring into the disputes at Sherborme

on 26 June 1380,

Mr P F Houle of ilayo and Son, Solicitor appeared for the individual claimants
and Mr Colin Rimer instructed by Messrs Dawson and Company appeared for the
objectors{the Trustees of Stock Estate.

No evidence was given in support of the claims the dates and numbers of the
applications and the names of the applicants being respectively:-

27 February 1965 86 Peter Albert Bull
19 March 1968 99 Elsie Ververd
3 April 1958 116 Ronald Frederick rord and ilary
Zlizabeth Ford
3 May 1968 144 Jehn Zric Zdwards and Florence =zdwards
12 June 131968 180 Maurice Jonn Lane

The Objection MNo. 474 of the Dorset County Council as Eighway Authority zade

on 29 September 1970 was disposed of by consent in the ferms of an agreement
which wes sent to the Commons Commission under cover of a letter from the County
Council dated 14 July 1977. The effect of the agreezent was that the area

shown coloured pink on Drawing No. 4445/19 annexed thereto should be excluded.
Althought the question of ownership was not formally before me lMr Rizer produced
documents of title which appeared to me %o establish that his clientswere the
owners of Lydlineh Common. IMr Rimer conceded that even if 211 his cllents’

objections were up held, the land was still common land as being wasie land of
the Manor.

The remzining applications are as follows:-

70. Albert James Cluett as tenant of lManor Farm clainmed the right to graze
cattle.

Y
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H G

3. Zva Betty Tite and Pawl Richard Tite as owners of Prowers Farm claimed the
ight to pasture four cattle between 1 HMay and 30 ilovember in each r=zr.

g4, John Frederiék Coffin as owner of Vale Farm claimed the right %o pasturze
three zatile between 1 May and 30 Hovember in each jyear.
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100, Mr E D Frizzle and Mrs P T Frizzle as owners of Thornhill View Cottage
claimed the right to pasture two cattle between 1 May and 30 November in
each year.

101, Mr R W Herberi as the purchaser of Hollow Hill Cottage from Mrs Gueenie
Phillips claimed the right to pasture two cattle between 1 May and 30 November
in each year,

102. Mr and Mrs Frizzle claimed the right to pasture four cattle or four horses
between 1 May and 30 November in each year as owner of 2 roods and 19 perches

of land immediately adjoining the Common on its northern edge immediately to

the North of the T-~Junction of A3030 and A357.

52%. lr Samuel Ernest Cluett as owner of Willow Cottage and Green Farm claimed
the right to pasture eight cows or six cows and one horse.

52€. !r Henry Charles Cluett as owner of Darby's Farm claimed the right to
graze six heifers,

£33, i 7 J Rowland as owner of Newlands Farm claimed ten catile leases.
iIr Mleule conceded that as a tenant of Manor Farm which was owned by the Trustees

ol the Stock Zsiate who also owned the Common, Mr 4 J Cluett could not establish
ny rignis of common against nis landlerés.

~rs zve Zetty Tite whose husband was a nephew of HRichard “illiam Tite, a formex
svner of Prowers Farm, said she hed known Prcwers Farm 211 her 2ife (she iz 53).
wnen shs marrisd in 1953, she went to live at Newman's Farm., 3She Xnew about

e -

nugband's aunt Mrs Duffett who owned Vale Tarm grazed -4 nilk catitle (later

Srazing on Lydlinch Common but not specifically from Frowers Farm., Her

beef catitls) on %he Common. Afier iirs Juifevt, I T I Frizzle graczed cattls

in 1675 and latar in 1973 ner son-in-law J T Coffin srazed catile on the Common
frezm Valz Farm. The witness could only speak as to Vale Farm since 135%. Hew
gxzlargticn as to the limitation of May %o lovember wazs '"Thati's when ii's zllowed!
end later 'You do nct graze on wet ground'. She did not ¥now who imposed ihe
time restriction.

Johin Frederick Coffin, who now lives at Vale Farm which he bought in 1978 from

-

vir and frs M B R Tite, was borm in Sherborne in 1928. He was femiliar with the
vydlinch Common area but not with the common rights. “hen he had purchased

Tale Farz he has been given to understand that the far— had the right to graze
three cattle and a few sheep. If he could, he proposed to continue’grazing was

a useful adiunct to his farm. Mr E D Frizzle aged 58 had lived at Fhornhill View
since 15%3, He was a lorry driver and had lived at Lydlinch all his life. Ze

had owmed cattle all his working life. KEe now cwvmed tweniy catile. He kepi three
on the common, and the remzinder on his own land; 16 acres adjoining the common.
He nad grazed cattle on the common sirnce.1963. He knew that his predecessor
Crofzen Tite grazed cattle on the Common., He crossed the Common every day.
sreften Tite grazed ten cattle. His knowledge went back to when he was 10 yezzs
old. Ee owned cattle when he lived at Hyde Farm but did not grazed them on the
nozmon.  In the past he had owned sometimes more and sometimes less than 10 cattle.



LY

261

He had never been challenged for grazing cattle on the common,iﬁs to other

farms in the area, Mhen he (the witness) was a boy, Richard Tite used to graze
cattle from Prowers Farm fairly regularly on the common, more than one. He

ergued with Mrs Tite that beasts from Vale Farm were grazed on the common.

His mother-in-law Mrs Queenie Phillips never exercised any grazing rights herself
in respect of Hollow Hill Cottage. Vhen he came to live there he exercised her
rights. He did not know of any grazing on the common of beasts from Holbrook Green.
Beasts from Darby Farm grazed on the commen. He could not say how many but more
than one. He did not know of any grazing from New House Farm. His uncle used

to live at Stainers Farm and grazed cattle on the common, not always the whole
of his herd.

- At each eniry to the common there were signs marked 'Unfenced Road, Beware of
Animals'. Vhen the common was registered, these signs disappeared overnight.
The T3 eradication scheme affecte%{growth of grazing on the common.

In cross examination Mr Frizzle said that to his knowledge Sarah Tite did noy?“:“h;h"
live at Thornhill Cottage. Crofton Tite had other land, part of Vale Farm, .

while he lived at Thornhill Cottage, Colonel Yeztman zave him/his right. He was

not relying on prescription. He referred to letters passingﬂbetween Colonel

Yeatman and himself in 1948, He thought that the Lord of the Manor had granted

the right to his cottage. He claimed two beasts; he always thought it was two.

His earliest memory of Vale Farm was in the time of ¥r and irs Duffett. iirs Duffett
did graze beasts on the common. Richard Tite grazed from 1932 onwards, antil

the beginning of the war., He could say how many.

Mr R W Herbert who had purchased Hollow Eill Cottage from Iirs P T Frizzle, the
surviving executor of lirg Cueenie Phillips, on the 15 {ciober 1976 and who now
resided there said that Ne believed he was acquiring rizhts of common when he
purchased the cottage and would make use of them if they existed, In a

Statutory Declaration made on the 7 October 1976 ilrs Frizzle siated that she and
the owners and occupiers of the cottage had used a track muming from the cottage
across part of Lydlinch Common openly and without interruption since 1947 and

that an area of land part of the common and bounded on the nor<h by the said irack
was common lang.

In relation to application No. 523 Mr Moule referred to (i) p. 13 of the Zxiract
of 0ld Records produced by the Trustees of the Stock Zstate recording that in 1887
H Cluett as occupier of Holbrook Farm (56 acres) had a right to graze 3 -beasis
on the common, (ii) p. 16 when H Cluei* was shown as naving a similar right in
respect of 'Farm at Holbrook' in 1910 and (iii) p. 17 a similer entry for i921i.

HMr Samuel Zrmest Cluett who claimed the right to pasture for eight cows or for
51X cows and one horse as owner of Willow Cottage anc Zolbrock Green Farm

said that he had purchased the farm from Lampard the freeholder., EHe had never
grazed cattle on the common. Different people grazed aninmals on the common. (n
his way to school he saw cattle from Prowers Farm crossing from that farm to ihe
common. The farmer was Dickie Tite. He also saw cattle from Vale Farn entering
and leaving the common. Crofton Tite kept catile on the common for as long as he
(the witness) could remember., He knew nothing of any grazing fron DTarby's Farm
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Mr Drazke, who had Newhouse Farm before Wallace Frizzle , had cattle on the
commen. He remembered a cow being knocked down by a car.

In cross-examination Mr Cluett said that Willow Cottage which he ocwned was 2t
present coccupied by a mechanic. The horse was tied to Willow Cottage. He
had never pastured a horse on the common.,

Mr Henry Charles Cluett who lives at Darby's Farm which his father bought in
1926, referred to the sale particulars of Darby's Farm, the sale being
advertised for 27 September 1926ywhich stated that the sale of the Ferm (Lot 1)
included 6 Heifer Leazes on Lydlinch Common which had been enjoyed without
interruption by the Vendor and her family for over 40 years and to the Conveyance
dated 10 January 1927 to Malcolm George Cluett which contained a specific
reference to these rights in the parcels. The witness had lived at Darby's Farm
all his life. His father exercised his right to graze putting 6 heifers on

the common up to the outbreak of war, when the Army took over the common. Grazing
was not resumed after the war. Fencing and a supply of water would have been
required. Richard Tite used %o drive about four animals on to the common from
Prowers Farm and bring them back at night. The Duffetts on Vale Farm put

bteasts on the common during the allotted time. They milked their cows on the
common. They had common rights for 6 cows. This did not stop during the war.
Prowers Farm gave up some land in 1942. Crofton Tite of Thornmhill View Cottage
grazed six-seven cows on the commeon and used fto milk them on the common. A4ll the
cottages had the right to put one-iwo beasts on the commen. Lampard from
Eolbrock Farm used to pui a few beasts on the common. He had seen catile frozm
Newhouse Farm on the common. Wallace Frizzle put cattle on the common frem .
Newnouse Farm. The witness would be interested in using his rights if it tecaze
practicable.

In cross-examination he said that he retired from farming in 1968. He was
referred to the second page of the note on Lydlinch Common by Z 7 I Yeatman dated
12 February 1910, where it was stated that most of the 7 leazes for Darby's Farm
had since beern bought by Hiss Sheppard, and tc the list of Leazeholders in

April 1921 where Darby's Farm was shown 25 having been allotted 6.

Mr Trevor John Rowland lives at lewlands Farm, Sturton Caundie and claimedé the
right to graze 10 cattle on the common as owner of Newhouse Farm, He referred
to an Absitract of a Conveyance of Newhouse Farm to Sidney Georgze Xnott dated

19 December 1906 and to the Particulars of a Szle of Newnouse Farm by the
personal representatives of Sidney Knott to be held on 2% September 1946 which
included 10 beast leazes on Lydlinch Common at which his father Clifford Trevor
Howland was the purchaser, and to a lease of the farm granted by his father o
Wallace Tom Frizzle on 24 November 1947 which included 10 beast leazes on the
common. MNewhouse Farm is described in the Particulars of Sale and in the
Conveyance to C T Rowlanddated § Hovember 1546 as being then let tc Wallace Tom
Frizzle. He also referred to the list of leazes for 1910 and April 1%2% wnich
showed Newhcuse Farm as entitled to 10 leazes.
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Mr Rowland said that he bought Newhouse Farm from his father in 1962. His

father had bought Newman's Farm at the same time that he purchased Newhouse

Farm. He (the witness) lived at Newman's Farmhouse. Wallace Frizzle put

his beasts on the common until he died. He would be interested in exercising
‘rights to graze on the common if the problems of traffic and water supply were
solved. Brucellosis was a problex at first. T.T. herds cannot drink from streams.

Mr Rimer for the objectors said that he did not propose to call any witnesses.

Ee referred to the Statement of page 3 of the Notes by E F E Yeatman dated

12 February 1910, that 'Prowers Farm has no leazes. I suppose, the farmer was
not on the case (sc. Committee)'. To establish prescription under the
Prescripiion Act 1832, 30 years enjoyment up to the date of the objection must
be shown ie. from 14 September 1940.

In the case of Mr E D Frizzle the only evidence showed 8 years 1932-1940. There
was no evidence of use by Samuel Cluett after 1940. IMrs Tite (Vale Farm) only
aileged use from 1953. I pointed cut that Mr Henry Cluett had stated that the
owners of Vale Farm continued to put beasis on the common during the war.

“r Rimer said the evidence as to the number of cattle grazed was insufficient.

Thornhill View Cotitage (100). Crofton Tiie had other land as well as the
The number of caittle grazed is not sufficiently proved. The clainm wes
for_1 leaze rather than 2 by part not prescripiicn. He referved %o All-Jen v H-rner
1913 2 Ch 140 at pp. 169-170." The Manor records show that the Lord of the Manor
allowed certain property owners to graze cattle on the common. There was no

grant by deed so Section 52 of the Law of Proverty Act 1925 avplied. See

Halsbury's laws of England 4th Ed, Vol VI, paragraph 508,

™ o wahe N
[SRepm ua.ae.

is to *the piece of land (102), in all the conveyances disclosed the reference in
the parcels to righis of common of pasture upon or over Lydlinch Common were
qualirfied %y the words 'if any' and this did not assist ihe clzimants. See
-rarris & Ryan at p; 59.  There was no evidence to support a clainm separate from
that made in respect of Thormhill View Cottage.

In the case of Mr Herbert's cottage (101), no user was proved dut if the Manorial
Records helpéd the claim could only be for 1 cow.

Holorook Green Farm (523). There was no evidence to support a clziz under the
Presceription Act 1532. If the Manorial Records supported the claim, it could
only be for three beasts.

Darby's Farm (633). The Manorial Records showed an allocation of 10 lezzes. There
- Wwere references to this in the Augtion particul:rs in 1946 and the leage in 1947
but there was no reference to those rights in the Conveyance dated 9 November

1946, There was no sufficient user to support a claim under the Prescription

Act 1832,

In reply Mr Moule stressed that the objectors had called no evidence. The Mznorial
Records pointed to the existence of rights not mere licences. He referred to
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Musgrave v _Inclosure Commigsioners (1874) LR9 QB 162. EHe contended that
Common Law Prescription did not require continuous use until the date of the
objections. '

The extracts from the Manorial Records relating to Lydlinch Common, copies of
which were produced in evidence, covered the period from 1814 to 1921, After
1880 the rights of the Commoners many of which had previously been unlimited

were restricted to about 75 leazes. All the records in my view confirm the
opinion expressed by several of those who gave evidence that the occupiers of
cottages bordering on the common had the right to graze beasts on the common. In
nearly every case the records refer to named persons and it is not possible today
to identify the cottage to which the rights were attached. The evidence also
establishes that in a number of cases, rights of grazing which were exercised

in the period between the wars were not exercised after 1945. During the war,
the common was taken over by the Army., The explanation for this was given
variously as the restrictions imposed for the prevention of brucellosis,
difficulties atout water supply, because a T,T. herd was not allowed to drink
from a siream, and the fact that the common was not fenced from the road.

Non user during this period 1940-1970 is of course fatal to a claim under the
Prescripticn Act 1832. If however a right to graze can be estzblished under

an earlier lost modern grant, non user,particularly if there is an explanation
for it, will not be evidence of abandonment.

I will now consider senarately those applications which were pursued at *he
hearing and the objections thereto respectivel:.

Prowers Tarm (83). The right claimed was to graze four cattls from the 1 Hay
to 30 November in =zach year over the whole of the ceommon. irs Zva Betiy Tite
wife of the owner knew about grazing on Lydlinch Comcon Ttut not specifically
fren Prowvers rfarm. Her knowledge only went back %o 1953, Mr Frizzle szid that
as a boy (he was borm in about 1922) he remembered Richard Tite, who must have
teen ths father-in-law of Irg = 3 Tite grazing cattle from Prowers Farm faixly
regularly on the Commen. All he could say as to the nurber was 'more than one'.
vir © B Cluett remembered seeing caitle from Prowers Farm crossing to the Commeon
or. his way to school between fthe wars. HMr Henry Charles Clueit said the same
and put the number at 4 catile. The extracts from the ilanorial Records shows
that in the last century numbers of the Tite Family were involved in the
nanagement of the common. The names of John Tite and Uriah Tite appear among
those attending ammual meetings of leaze holders. The note writien Tty

z D Z Tite in 1910 recoxé that in that year, W Tite had declined the appoinizent
of Haywarden and that nis fathexr had been Haywarden for 40 years. The sane
note records that Prowers Ferm had no leaze at the time, There is in fact

no record of Prowers Farm ever having had grazing rights. The only period for
which there.is evidence of any grazing of beasts from Prowers Farm in the
common is from about 1930 to the beginning of the Second “ar. This does not
satisfy the recuirements of the Prescription Act 183@nor is it sufficient

tc establish a modern grant. This application fails.

Vele Farm (83). This application for the right to graze 3 cattle on the whole
of the common between 1 lay and 30 November in each year was orginally made by



bbw

me

265

Mrs Mpgnie Fiander Duffett, the owner of the farm in 1968. Her successors in
title, Mr and Mrs Coffin had purchased the farm in December 1978. Mr Coffin's
evidence was that when he purchaesed the farm he had been given to understand
that the right to graze three cows on the common in the summer went with the

farm, Since purchasing the fzrm he had grazed three cows and a few sheep
on the common., '

Mrs Tite said that to her knowledge Mrs Duffett, who was her husband's aunt,

had grazed 3-4 dairy cows and later the same number of beef cattle on the

common and after her Mr Frizzle had grazed cattle there from 1976-1978. This
evidence was corroborated by Mr Frizzle. Both the Cluett's spoke of cattle

from Vale Farm being grazed on the common before the second war and Mr H € Cluett
remembered the cattle being milked on the common in Mrs Duffetts time,

There is no reference to Vale Farm in any of the Manorial Records.

In my opinion there is insufficient evidence 3o support the claim for rights
and accordingly it fails.

Thormhill View Cottage (100). Mr and !Mrs Frizzle who had purchased the Cottage
in 1962 claimed the right of pasture for two cattle between 1 May and 30 November
in each year on the whole of the commecn. He claimed to have grazed three

cattle on the common since 1963 and relied on a letter from Colonal Yeatnan
confirming that in 1921 the cottage had heen granted a leaze. If the Colondl

had gone back further he would have found the same leaze in the Records for 1910.

These claimants also relied on grazing rights alleged to have teen exercised
by Crofton Tite who had been the previous occupier of the cottage. i is not

clear when Crofion Tite began to live at the cottasge and he had other land as
well,

In my view the evidence is insufficient to support a claim under the Prescripiion
Act 1832 because it is not certain that it continued for 30 years and the

emaw of cattle pastured seems to have varied. John Tite purchased Thormhill
Cottage in 1887 and on the evidence provided by the Manorial Fecords I find

that this right was exercised by virtue of a lost grant and has not been
abandoned. It is however limited to one leaze and I will allcw the application
but limit it one cow.

Hollow Hill Cottage (101). The claim to a2 right of pasture for fwo catile between
1 May and 30 Hovember in each year over the whole of the common was first
registered in 1968 by the then owner lirs Queenie Phillips. It was pursued tefore
ea by ilIr 2 W Hervert who had purchased the cottage in 1976, -

The Abstract of Title to this property showed that it was formerly owned by
Richard Brown wno made his will in 1918 and died on 15 Maxch 1921. His name
appears on the list of Leaze holders for 1910 and his widow's name appesrs on’
the list for April 1921. Not surprisingly Mr Eerbert was unable to give any
orazl evidence in support of the claim but he believed he was acguiring rights

oI common when he purchased the cottage. There is in my view sufficient evidence
sn which I can find a lost modern grant and the claim therefore succeeds but is
lizited to one aninmal. _ -
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The piece of land situate at Lydlinch Common having an area of 2 roods and

19 perches (102). Mr and Mrs Frizzle as owners of this piece of land claimed the rig
of pasture between 1 May and 30 November in each year over the whole of

the common. This claim was in addition 1o their claim in respect of Thornnill
View Cottage (100) though no separate evidence was given in respect of the two
claims. In the records for the year 1887 there is a reference to a plot

of 2 roods and 18 perches but it is described as a house and garden. The
Abstract of Title shows that the plot in respect of which the claim was made
was purchased by General Park in 1888. The last plot on the list is shown

as owned by General Park and cccupied by J Jacob, who was a predecessor in
title of the claimants and entitled to 1 horse leaze. In the records for

1910 and 1921, there are four entries against the name of J Jacob, one of which
is deseribed as 1 leaze for horse. J Jacob died in + The records do

not identify the piece of land in respect of which the claims made and in my
view this claim fails.

Holbrook Green Farm (522). This claim made by Samuel Ermest Cluett is for

a right of common to pasture 8 cows or 6 cows and 1 horse over the whole of
the common, Mr Cluett had not himself pastured beasts on the common and

vir Trizzle did not know of any animals being pastured on the common from
Eclbrook Green Farm. 1ix 2 C Cluett said that Lampaxrd the previous owner

of this fzrm used to put a few beasts on the ccmmon. An examination of the
danorial Records shows that since 1887 this farm has enjoyed three caiils leazes
and on this evidence I am entitled to find and I do find that the clainm is
established to this extent, '

Darby's Farm (£28). lir Henry Charles Cluett claims a right of common to gra
six neifers over the whole of *he ccmmon, His father bought this Farm in 152
and the Sale Particulaors stated that there was included six heifer lezzes

on the common which had been enjoyed without interrupiion by the Vendor and
her family for over forty years. This right was specifically included in the
Convevance. Iir Clueti also hed lived at Darbys Parm all his 1ife said that
his father exercigsed this right up %o the outbreak of war when the comnon wes
taken over by the Army, but did not resume it after the war for reasons which
Mr Rizer conceded did not establish abandonment of the right. Darby's Farm is
shovm in the List of Leazeholders in April 1921 as entitled to € cattle 1eazes
and I am satisfied on this evidence that this right had been exercised
lawfully until the outbreak of thewar under 2 lost modern grant.

e

on Bl

Newhouse Farm (433). iir T J Rowland who claimed ten cattle leazes over the
whole of the Common had purchased the Farm in 1962 from his father who had
purchased it in 1946. In the Particulars of Sale in 1644, Newnouse Farm was
dgscribed as including ten beast leazes on Lydlinch Cormmon. Although these
leazes were not referred to in the subsequent Conveyance, they are referred
<o in a leaze grented by the Purchaser in 1947 to Wallace Frizzle - who had
oreviously been the tenant of the Vendor and Wallace Frizzle continued to
put beasts on the ccmzmon until he died. Newhouse Farm is shown in the
“Manorial Records for 1910 and 1921 as entitled to ten beast leazes. although
user suflicient %o sat*sf" the Prescription Act 1832 is not established, I
enm able to find and I d¢ find a lost modern grant and in any view the clain
is estabtlished.
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For these reasons I confirm the registrations with the following modificaxions.

1. The registration in the Register of Common Land of the area shown edged in
green cn the plan, with the addition of the areas hatched in blue on the

plan enclosed with the letter dated 27 February 1968, written by the County
Council to the Sturminster Rural District Council but excluding the areas

of land shown coloured pink on Plan No. 4445/1S attached to the objection

dated 29 September 1970 of the County Council and registered on 29 January 1971.

2. In the Right Section the following applications:-

(i) No. 100 for one beast

(ii) No. 101 for one beast
(iii) No. 523 for three catile leazes
(iv) ¥o. 625 for six heifers

(v) llo. 633 for ten cattle leazes.

I refuse to confirm any of the c¢ther applicaticns in the Rights Secticn.

I am reguired by rezulation 30(1) of the Comeons Commissioners Regulations
1971 to explain that a person aggrieved by this decision as bteing erroneous

in noint of lav may, within 6 weeks from the date on which notice of the decision
is sent to him, recuire me to state a case for the decision of the Hign Court.

—
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Cormonsg Commissioner



