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COMMONS REGISTRATION ACT 1965 Seference Nos. 14/0./L9
1:/D/50
1L/9/51
14/D/52
1L/%/53
1L/2/ck
14/D/55
14/2/56
14/D/57
1L/D/5%
14/D,/59
14/D/50
1L/2/61
1k /D/62
14/nD/63
14/D/64
1L/0/65
14/7/66
14,/D/67
14/D/68
14/D/69
14/D/70

In the Matter of the Town Commen, Coward's
- Marsh and Crber, part in Chrisichurch

District an? nzrt in- Hurn Parish, Deorset.

DECISION

These 22 disputes relate to the registrations at Entry no.l in the land Section
and at Intries nos. 1, 8 to 11,and 13 to 19 inclusive in the Rights Section
(such 11 Entries being summarised in the First Schedule hereto) of Register
Unit No. CL.18 in the Register of Ccmmon Land maintained by the Dorset County
Council and are occasioned by the Objections summarised in the Second Schedule
hereto and noted in the register as stated in such schedule,

I held a hearing for the purpese of inquiring into these disputes at Dorchester
on 16 and 17 April 1975. :

At the hearing: (1) Mr.Geoffrey Maxwell Goode, Mrs Marzery Goode (she made
Objection %0.679), and Mrs Constance Joy Toone were represented by Mr J. M.
Fulthor?efaf counsel instructed by J. M. B. Turner and Co., solicitors of
Bournemquth; (2) West Hampshire Yater Company (they made Objection nos.121 and
122) were represented by Mr. J. R. Buchanan solicitor of Preston and Redman
Solicitors of Bournemouth; (3) Mr.Graham Pile, Mr. Denis Bouchault and Mr.

Jagues Labesse {they are the Trustees of the Meyrick Istate and made Objection
n0.339) and Major John Micklethwaite Mills (sole owner in possession of the Mills
Estate; he made Objection no.340) were represented by Mr. J. D. Felton solicitor
of Davis and Felton Solicitors of Salisbury; (4) Sopley Estate Limited (as.
successors in title of Sir Simon W. F. Benton-Jones who made Objection no.s72)
were represerted by Mr R. Y. Singleton, land agent employed by Savills of Wimbourne
(S) ¥r. Bernard Thomas Sirelson on whose application Entry ros. 10 and 11 in the
Rizhts Section were made and who made Objectiom no.49b,  attended in person;

(4) Mr. David John Hewitt attended in person on his own behalf and as regresenting



his son Mr. Peter John TYewitt (on their application Zntriss nes.17, 19 and 192 in
the Rights Section were made}; (7) Mr. Frank Jcnovan Lane of 2 Crchard Close,
Christchurch attended in person and particinated in the proceedincs b zching some

questicns and by making various observations;. (9) Mr. H. E. Burnett of % Stour
Road, Christchurch attended in person as an active commener and as z member of and
on the conmittee of the Cormoner's Associztion; and (100 lorset Ccunty Council as
reristration authority were represented by Mr., L. I. Holly of the County 3olicitors
Devartment.

I have from “alters Yandercom & Hart a letter Zdated 11 April 1975 saring they would
not be a*tending the hearing because all the disputes {meaning I think those arisins
out of Objections nos.l37, 352-370,272-378 & 3%2 made by ‘alters ard Hart) hod hee
resclved excent that relating to the disused railway line(Cbiection no.137, 3/50)
the ownership of which land had passed to znother perscn, z2nd except that relafing
o Intry no0.8 (Mr 3riant D/S8) about which they had 'ritten separate letters; and
other le:ters indicating either that Objections made by walters % Hart had beer wit
dragT or saying how they had been azreed, I also had a letter from Mr ®Briant (Intr
N0,

"the Unit Lznd") comprised in this Register Unit is U-shaped adjoining an
of the tuilt up area of Christchurch, how all in Corset (formerly in

. It comprises or includes four areas Yrown as Town lommon, Cowards Mar
s, and Ogber. For the purvose of esvnosition, I divide the Unit Land Ik
s {being or corresvending with these four sreas): (i) the Ogber Tlece 2
mile long and akout 400 yards wide, bounded on the east by the Piver svc
{on the other side of the River, are Scpley and “inkton not far away >n *he north =
east), on the south-east by an inclos=d pasture called Zelle Zayes (soretimes Bell
Hays) and contairning about 10 acres; (ii) the 3Belle Hayes Piece that is the said
pasture being the part of the Unit Land shown on the plan accompanying Objection
n0.5679 and made by Mrs Margery Goode and thereon edged red; (iii) *he Coward's
Marsh Ficce about # almile long and about 400 yards wide and hounded on the north-
east by the 3elle Hayes Piece, on the east by the River ivon, and on the south-east
by a line near the dismantled railway, dividing the Unit Land into two at it's
narrowest place at the south end of the U (it is not necessary for me to define thi
line precisely); and (iv) the Town Common Piece about 12 miles long and having a
width varying between about 300 and ©00 yards and “eing the west and remaining part

of the Unit Land.

+
W
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In the Ownership Section the following are registered as owners of parts (mostly
strips of varying sizes) of the Ogber piece: (Entry no.5) ¥r. Charles ¥illiam
Moel Miles (executor of Sir George Meyrick Baronet) of 4 small strips shown on inse
map A; (Entry rno.6) "Trustees of the Meyrick Settled Estates" of numerous strips ¢
pieces as snown on inset map B; (Zntry no.?7) West Hampshire Yater Company of nunmer
strips or pieces as shown on inset map C. As to the TFemainder of the Unit Land
(including so much of the Ogber piece as is not ccmprised in Entries nos. 5 and 6)
but not including the Belle Hayes Piece the Hon. James Carleton Harris (commonly
called the Viscount Fitzharris) is registered as the owner of all except six
comparatively very small areas near the south-west corner of the Town Common Piece.

It was agreed that Mr Sirelson should give evidence first, He said (in effegt):-
-

The Unit Land includes three distinct pieces of lznd which owing to the accident ¢
Mrs Temple (Entry no.l) applied (in good faith) for the same rights of common over
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have been rezistered tozether: the rights aore differant; those over the Coward's
“argh Piece are of grazing only for nart of the vear (before 1&4 Auzust and 2°ter
oher), those over the Toun Common Diece are of grazing, turbary and taling

1 for 211 the vear, and those over the O-ber Fiece (this is ovned in sirins
ich there zre many) are cnly of grazing the attermath (after b Aumust),
i-hts have ‘rom time imrdemorial been conirolled by a Commoner's ssociation.
: vears of aze and has lived at his present address for nearly 36 jears:

He had sxercised riznts of common for over 20 years, Such richts were limited to
residents in the Jorou~h (the o0ld Zorough) of Christchurch; anybody living outsid
had no entitlement. The rithts had been judicially recosnised (Judge ‘rostrong
ke Zounty Tourt). The issociation {(or most of its members) *hought there was no
need to repister the rights under the 1965 ict because (he thought) the Chairman h
siven the impression that he and the herdsman had dene what was needed: having
doutts, he (!lr. Sirelson) apolied for the rezisirations made at Entries nos.?, 10 =
11, .

[¢]
vy O
o

It became anparent tzat those nresent at the hearing were rrimarily concerned, not
to dispute what ¥r. Sirelson had said (rmost of what he said was confirmed by other

vidence 2s recorded below), but to deal with other aspects of the registrztions
which affected them particulzzly, znd which related to (among other parts of the
Lznd before defined) a strip ('the Failway 3trip") nart (the line of the disused
rzilway) of the Town Zommon Picce, (''the Reserveir Piece’) another part (at the
foot of 3t. Catherine's 9ill) of the Town Cowmon Piece, and 2 niece ("Little Crzer
part (2djoininzg the River) of the Osber Fiece. The Railway Strip is coloured cre
on the plan znnexed to Tbjecticn no. 09.137 and is {as I scale the tlan) a little
less than 2 miles long, The Reservoir Piece iz edged red on the vplan attached ¢
Objection ne. Ob,121 and is when compared with the rest of the Town Tommon Pizc
very small, being (similarly scaled) about 200 yards long (north - south) and betw
30 and 10 yards wide. Little Ogber is edged sreen on the plan B 1 exhibited %o
an affidavii sworn on 16 April 1975 = by Hr. H. . Burry and coloured brown on
mapsoroduced by !r. D, Milligan, and its north-west and west sides (away ffom *he
River) are (similarly scaled) about 250 yards and 300 yards long. I will deal wi-
these aspects first.

[

[ B4

Mr. Fulthorpe for Mr. G. M, and Mrs M. Goode was concerned to exclude from the
registration Belle Hayes (Objection no.579) and the Railway Strip (Objection no.l7
and called or put in evidence as follows:-

Yr, H. E. Perry who is now 70 years of age and who was steward of the Commoners
Association from 1941 to 1948, in the course of his evidence said that the
commener's rishts had never been exercised over the 3elle Hayes Piece; it had
always been fenced off, so that commdn animals cculd not zget in (evcept when the
posts were knocked down). :

Mr. $. R. “hite, solicitor.of J. ¥, 3. Turner & To. gave eviZence to the following
effect:- He had on behalf of Mr and Mrs Goode investigated the history of the
Railway Strip which by a conveyance dated 20 June 1973 vas conveyed to them by
Viscount Fitaharris '"subject to the rigzhts (if any) of the commoners of the 3orou:
of Christchurch'. He produced a letter dated 3 Hovember 1951 from the British
Transport Commission enclosing a cozy of a receipt dated 14 September 1850 hy the
Committee aprointed by persons interested in the commons and commonable richis;
and also a statutory declaration made on 5 March 1962 by Mr. J. H, C. Fulford say
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that the 3ritish Transport Commission or their predecessors had been in pessessian
for 50 years without any adverse claim,

Mr. J. T. WYallis in an affidavit sworn on 7 April 1975 said (in effect):- He was
employed by the Milmesbury Zstate between 1924 and 1971. The Railway 3trip, when
the British Transport Commission had no further use for it, was conveyed back to
the Malmesbury Estate on 16 April 1962. Belle Hayes had been enclosed for the
past 50 years and no persons had ever sought by forcing entry to exercise common
ri~zhts over it.

Mr. Sirelson said he did not include either the Railway 3trip or Belle Hayes in his
claim.

¥r, Felton for the Meyrick Trustees and Major Mills said he was concerned to supvort
Objections nos. 339 and 240 as resards the Cgber Piece only and relied on the
evidence of Mn Burry ziven next (his said affidavit and orally before me) and the
evidence of Mr, D, Milligan and Mr. V. L, Crabb given later in the hearing.

Mr Burry szid (in effect):- FHe iz 77 year" of aze; his father up to 1921 and therc
after he himself unti1 19835 was tenant of Staple Cross Farm which included Little
Cgher; when he was a boy 1t was senarately fenced from the rest of C?ber, his fathe

grazed it a1l the year, znd it was not subjsct to any common grazing The fences
noii in position are in the zame nosition as they werse then. Mo c¢cocmmoner evercised
rizhts of fishing either from Little JTgter or from the rest sf the COzher Fizce.

¥} i

¥r. Zucharnar for Jest Wampshire UVater Company w2z concerned to svclude from the
rezistrations the Reservsir Piece and to vary the richis over the 03:9: Pizce as
rezistersd, and in supmort callsd Mr. P. 3, Cox and Mr. T. I, FTarwell,

Mr. Gcw, whe is the Dezutv Jecretary of the ater Cc:;an U“Ciu:ei a2 statutory
declaration mads cn 11 Zc¢iosber 1634 by Mr, T. . Meird lived in Christchur:
since 1320 znd had ever zince been actively concerned '1t“ LL*e aifairs of the
Commonzrs {"ihe Turtesses of Shristchurca); ilr. Meirile s2id in effact:- In 1790
the commens uers 3uzerintended by two stewaris whe wers awroinisd o tha coomeners
at a Zereral Meeting heli on 2 Qctoher every ryear, e hﬁd atienlied the maetinzgs
rezularly. A cocmmensr is a person rzsidins within the Zorougs ristchurch and
such persons in order to zualify a3 commonzrs must be in 2 t> stable their
animzls within the old Zorecuzh ‘luring the rart: 0 the rear ziny i3 nel
aVﬂllable. The ccmmon lanzs Jnre Town Jomrmen (throushout Couard's Mursh
(21 ¥ay ta 14 Februarwy), 2z7er (12 ‘uzust to 14 Febru:ry) 2 s “ead (12
Auzuzt to 14 Pebruary). The r:ghts nave been exeranized cznb . Czaiile

¢an be grazed on Town Cemmon, though in sractice only ccws srzzed;  on
Coward's Marsh, Czber arnd Millham HMead only c¢ows ani norzes razed,

~arl of
had

Mr Cox also preiluced a conveyance dated 20
o Peservolr

Malmesbury conveyed to the “ater Company
includinz the Desarroir FPiece.

December 1225 bv .
e

he 3ite of 2t. Zat

M Tarwuell who i3 now and for the lasf five years has been the steward arvointad Tty
the Commoners Committee, preciuced the Minute 2ook of thes Cemmeners for 18k4 to 1965.
This showed that at a meetinz held on 2 Gctoder 1953, the Commen:rs aprroved a repar

of the Committee elected at the previous meetingz setiing out the thinss uwnich the

Q)
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Committee arreed were in accordance with ancient custom. The repert (¥Mr. Farwell
produced a copy) set out in detail the customary rights, the manner of their
exercise under headings: Definition, Coward's Marsh, Ogber, Millhams. A
commoner is defined as a tenant or occupier of re51dent1a1 property in the old
Borouzh of Christchurch and the old Berough is defined by a map annexed based on a
survey made in 1870. The respective rizhts over the three commons are stated in
detail: Coward's Marsh open from between first Saturday in or 21 May until 12
August and re-opened from 2 October to 14 February; Ogber and Millhams from 12
August to 14 February; there is an elected committee.

Mr., Farwell also produced a statement by Mn H. J. Ashby signed by him on 12 April
1975 and approved by !Mr. D. J. Hewitt and Mr. T. E. Farwell as stewards of the
commoners, {(which statement Mr. Buchanan relied upon as being evidence by Mr. Ashby.
to the effect that Mr Ashby had been associated with the affairs of the commoners
since 1941 and since 1957 been chairman of the Commoners Managerment Committee
defined commoner as an occupier of residential property in the old Borousgh of
Christchurch and the boundaries of the old Borough as shown in Ordnance :urvey map
1872 edition,. Zach commoner enjoys the following rights under the commoner's
rules: (a) to graze animals on Town Gommon at any time of the year; to cut and
take turf and peat from Town Common for consumption at a Commoner's own hearth;

to collect and take dead wcod from the Town Common; and to dig and take sand and
gravel from Town Common for maint e.nance of a Commoner's own residence in the old
3orcugh (b) to graze 12 cattle or six horses or donkeys on Orber between 12 August
and 14 February on part of Millhams Mead which lies south of Christciurch by-pass
and at any time the part of Millhams Mead which lies north of Christchurch by-pass.

Yr. "uchunan contonded that fhe Recervoir Piece should be excluded and that the
Ri-hts Intries at least a3 recards the Cgber Piace should be varied as regards =ntry
no.l 3y deleting peat, Iniry nss.2, 15 arnd 19 by limiting the zrazinz %o from 12
August to 14 Fekruary, Intry no. 3 by deleting ’aidl‘*ﬁnally; n*scary, ard Intry no.
12 by deletins Zh yearling covs. io also contended that Intry nos 17, 14 and 15
should ke delet2d altogether because 1 Fairmile Road (13) and *he Stakles, 3 Fairmil:
202d (1%) are mot resiﬁential sroper<y, and Interlock Stables, Marah lane (14) are
net in the Cl4 3oroush of Christchurch (these sroperties beins the lands to which the

rishts are in the register stated to be attached).

Mr Heouwitt agreed that -niry no
Buchanan conterded and conceded t
zrzzing should be limited tc f

(relating to Ceber) should Ze varisd as Mr
hat Intry no.l? (relating te Covard's Harsh) the
21 Hay to 12 lumist,

Mr D, Milligan who has been Azent of the Mevrick Zstate and of the Mills Zstate for
the last 5% years and associated with the Meyrick Tstate s*“ce 1G5C and the %il’s
Zstate since 1963, in the course of his evidence said (in effect’ Zoth IZstat
own Strips in the part of the lznd he knew as '"Oghber', meaning the Ogcer Piece less
ittle lzber (the Istates had no interest in the Coward's Marsh Piece or in the Towr
Common Plece). He believed that Cgber was subject to afiermath %Zrazing and the
Istates accepted this; but not Little Ugber over which common rights had not been
practised. Ir the adioining part of the River Avon, Major Mills had a several
fishery. He ('r Milligan) knew of no rishts of turbary over Oster. His under-
standing was that grazing rights were restricted to property in the 0ld 3oroush &f
Christchurch, from 12 luzust to 1% February. Subject to these rizthts, for the )
whole of the year, the strips owned by the Estates had be,d let 25 h2 mentioned. =
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produced a map of the old Borough of Christchurch and a Conveyance dated 7 April
1864 to Mr, C. H. Mills and Mr. A. Y. Arnold of Winkton Cottage (4 acres), the
“ilderness (27 acres) and Ogber Mead (9 acres) and the right of fishing in the
River Avon; the plan showed Little Ogher as included in the Schedule of the ‘lands

conveyed.

Mr 7rabb in an affidavit sworn on 14 “April 1975 said (in effect):- Since 1945

he had been a tenant of Major Mills of 18.18 acrés formerly let to Mr Freston under an
asreement dated 29 Sertémber 1938, the plan atached to which included Little Ogber.
He and his brother had grazed Little Ogber throughout the whole year as he understood
Mr. Preston had.

Mr. Singleton (he represented Sopley Zstates Timited) in a statement which he put in
as his evidence said {in effact):- Messrs Savills had been the manazing azents of
Sonley Zstates since 1863, The Zstate included 13 areas which are part of the Cgber
Fiece. Since 1567 lopley Ista*e had heen ownzd by the Kemp-Yelsh family; Mr. H. A.
Kemn=''elsh inherited in 193Q; in 1953 he transferred the estate to his nevphew Sir
Simon Benton-Jones, In 1974% he transferred the freehold (subject to a 99 year lease
sranted on the previous day) to the present owner Sopley Zstates Limited. The 13
areas were lst out as set out in the statement. The Zstate recosnised and accepted
that the commeners of the Old 3-roush of Christchurch had a rizht to graze animals
from 12 Auguzt to 1b Pebruary, but no other rights whatever. After reading his
statement he s2id he accepted that Litile Ogber should not be included in the regis-
trations.

Mr Felfon contendad: 311 *he evidences wa inst piszcary anid turbary, Ye adonte
the corntentions of Mr. Zuchanan that the Cgher Piece Little Ogheor was subject o
¢ rights of thesz in the old Zcrouch of Christchurch, subject to such righis being
zroperly regulated as regards the Ogber Piece, and Zntry nes. 13, 14, and 15 (Tnterloc!

should be deleted.

n
o]
L3
£
o}
wn

a paze of

2%tending ths hearing, n»rovi‘ed me with £
b 1 zave details

3 a
ctory and Handweok for Caristchurch (-uhlished 1613
er the ccmmons much as above described.

“fter the hearing I walked round the Cgber Tiece (it was too wet *z crass sver from
it into Coward's Mabsh from the north) ani I also viewed Coward's Marsh “rom the
outh end of the Town Cormon Piace and walked the whole lenzth of the Town Ccommon

izce,
Ay ropd L Pott Jnt

Ly U

In my opinion I have on the r~ferences made to m2 no jurisdictiocn to
Section; although the grounds of Objection nc.572 include a statems
Bentdn-Jenzs owns part of the Cgher Piece, naracrath 5 of the form lin
Obj2etion to Rights; it is I suppose for this reason I have no refs e apout his
ownership. Mr. Perry and Mr Burry, who said they owned zieces in Czher, made no
Cbiection. In a letter dated 10 June 1975 and sent to the Zlerk of the Commens Conis-
sioners, Mr, M.Z.Newman as personal representative of ®r..\.Z.Newman (he died on 19
Sertember 1956) =aid he would like ‘o rédgister ownership of five pieces of land at Ogst
being I suppose other parts of the Ogber Piece: but no Objection has bteen made as
regards this ownership. Mr Milligan mentioned Mr Elliott, Mr Hopkins and !lr Wyndham a.
other owners on his list. It may be that the registration of Viscount Fitzharris as
owner of parts of the Ogber Piece is a mistake. However this may be,on these r=ference.
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I have I think no jurisdiction to direct any alteration of the Ownership Section so
as to make it accord with the evidence about ownership given to me at the hearing.
However in considering the other matters referred to me, I can I think properly
have regard to the evidénce as to ownership put béfore me in reaching my decisien.

As regards the Land Zection:-

On the evidence outlined above, I conclude that the Railway Strip, the Reservoir
Ciece, Belle Hayes, and Little Ogber should not have been registered. The Railway
Strip and the Reservoir Piece are particularly dealt with in Objection nos. 121 and
1327; 1T decide thersfore that these Objections succeed. The Belle Hayes Piece is
only expressly mentioned in Objsction No.679, {endorsed as not applicable to First
Period Registrations) and Little Ogber is not dealt with expressly in any Objections
nevertheless I have I think jurisdiction to deal with the Belle Hayes Piece and
Little Ogber beczuse in my view any objection to a registration in the Land Section
puts the registration in question as regards all the land resistered, notwithstandin
that the zround of objection may be limited to one particular part of it; rule 26 ¢
the 1971 Rerulations which erabls me to allow addition grounds of objection, confir
ny viegﬁﬁﬁthing stated in any grounds of objection limits my jurisdiction to deal wi
the whole registration. Nobody at the hearing objected to the removal of the Belle
Hayes Piece and Little Ozber from the registration, and indeed scme expressly agreec
being satisfied on the evidence that their inclusion was 2 mistake, T shall rectify
the Tatry in evercise of the jurisdiciion which I think I have.

iS to the Intries in the Rizhts 3ecticn:-

“alters, Vandercca % Har:t (zctinz I assume on berall of ‘alters % Fart who mate
Cbicction doz.1%7 and 364 o 378.) ir thed T
esfact tmat T should under regulation 3

ive a decision
withou*t a hearin; in accordance with an ag e

sement roachked batweern them and Jr. Cantl

ra
(Tntry n0.15) and Interlock {Eniries nos. 13,14,1%); the agreenentis sutmitted are
incencistent wit: other Chjscticns whizh were tefore me at the hearing on 16 % 17
Anpril 1975, and accordinly even if tizme had nernitfe

£ T would nct befcre such hearin
nave given, and will not now sive an ante-dated deci=ion as contemplated by the
regulaticn. Tn their letter dated 25 Septembter 1875 “alters Jandercom £ dart azain
aferrinz to regulation 21 in effect sugtest T should zive a decisicn as retards
ntries n0s.13%,1%,15 in accordance with a new agreement reached betweer them and
Interlock; in my orinicn the rezulaticn is not a=nlicablz (dealinz as it does with
decisions withou: a hearing) because I have alrezdy held and ccmpleted a hearing.

r
-

walters Yandercom % Fart in their letiers dated 17 % 27 March 1975 sitate that they
have withdrawn their Obizetions to Tatry no.l (¥rs Temcle) and to Entries nos.l?,
18 & 19 (fr 3irelson) ard in a letter da%ted 11 doril 1975 suggest that Tntrr no.8
(:'r Rriant) should nat be confirmed for the reasons therein stated, I have no cert:
information as to the interest of Yalters % Ha-t in the Unit La2rd when they made
their Objections aznd it may be that they were acting on behalf of undisclosed
rrincipals. Mr Sirelsen nroduced a letter froa Messrs. lalters, Vanderconm % IHart
saring the opposition to his otjection was withdrawn after consultation with Lord
Titcharris, so it may bz that Walters % Hart made their Objections on his behalf or
on behalf of the trustees of some trust in which he was inter~sted. Ho-ever this
may be, although their letters are a heloful indication of the sort of agreement

o
tt
d

which alters & Jart or their suvccessors in title or undisclosed principals are
nrepared to make, I carnot I trink decide this caze in accordance with the suggesti
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set out in these letters unless such suggestions accord with the evidence which at

the hearing I consider I ought to accept.

Y4r. Briant (Entry no.8) in his letter asks:

"that he shall be given common rizhts

for grazing one pony if ever he requires it and also the rights to shoot and fish
from the common land and that these rights if granted do not involve me in anv
expense expect perhars a small annual fee for these claims, if I so wish I can
relinquish my common richts if it would involve me in expenditure beyond my means".

As regards the rights registered over thes Ogber

_ fhe
I accept the evidence of Mr. Sirelson, Mr., McArdle and Mn Farwell that-ktiiﬁé Ogber
is and from time immemorial has Yeen suhject to rights as they describe;

therefore that Objection no.122 (West Hampshire

Intry should be modified in accordance with this evidénce.

Piece (less Little Ogber):-
(X XV

I conclude
Water Company) succeeds and that
Thére is nothing in

the Entries to indicate that the rights registered are exercisable as owners or

&

tenants of residential land in the 0ld 2orough of Christchurch along with 2ll other

sersons having a like rizht.

Howwever anyone acquainted with local history would

raalise that the entries were intended to relate to immemorial rights, and T reject

therefore the objection that the richts claimed
the Register should I think he clear to nersons
ard I shall therefore modify each entry so that
registered with the immezorial ri-hts described

do not exist at all. Nevertheless
not ac-uainted with local history,

it will identify the rights
irn the evidence.

T skall al=o mniily the entriaes where necessary, so that the numbers ané lzinds of
animals srnecified do not evceed the 12 cattle or £ horses or donkeys or rules
mentioned in the evidence and so that the srazing is limited to from 12 auzust to

14 February, but I zhall not increase the registered numbers zderely Secause the
immenorial rights described o me would or mi-ht have alloved the an-licani nmore.

The evidence is 2-1inst any comnoner havine a2 rizht of ~iscary, and on tha evidence
2md annaarance (as remards tho Osber Piece) T reject the claims to turtary, Estovers
and taking sand and sravel,

The Zizh%s lection is a register of rights, not a register of all the conditions un:ic
which the rights can be evercised. Aczordingly orovided the Rezister sufficiently
idertifiss the rights (as I think it will with the modifications outlined above), it
is not necessary for i% to contain any of the remulations sst out in the 1752 Report
nr otherwise referred to in the evidence.

aw ar should
lityr as such
1a trust see

it the hearing no nerssn sugzested that the rizhts were not valid in 1
not under the 1955 Act be registerad. In law the inhabitants of 2 lo
may have richts as were described in evidence tefore me under a charit
TJoodman v 3altash (1282 7 1.7, 633 and re Christchurch Inclosure
(on anveal Atitornev General v Mavrick 1863 A.C.1); the lesal con
dizcussed in the 15€8 case were very sinmilar to these which arise ‘o £} :
dizcussed was also in Christchurch. Although these rights may not be rights of
cammon within th2 meanin~ of these words as . most frequently used, they can sensibly
t> 50 described and may I think therefore prornerly be registered unler the icti; a
somewha® similar cuestion has aricen under the Act in relation teo tho rizghts of
fresmen, see my decisizn re Morth Meadcw, Sudhurv dated 27 November 1674, referenc
ne. 35/3/14 - 27, In the alternative, it may be that the rights registered,
notwithstanding that those giving evideénce 4id no* suzrmort them on this cround, may

be wreperly rezarded as atiached t particular proverties, see De la Warr v Miles

n —~

m
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(12%81) 17 Ch.D. 535. However, even if the legal positicn of the rirtits be doubtZul,
I should not I think in the absence of op“061+10h, out the aponlicants at risk of
losing their rights by the opera*ion of zacition 1 (2) of the 1965 Act.

Cbjectidns nos. 339 and 340 (Meyrick Trus tees arnd Mador Mills), n». 494 (Hr Sirelson.
and no. 572 (3ir Simon Benton-Jones) all rut the Rizhts Entries in gquesiion to some
extent. I reject these objectionz 5o far as they allege that the rights do not
exist at all (at the hearinz it was not sugrmested I should b1ve the Objections )
such a large effect’, except as regards nos. 13, 14, and 15), I accezt them (making
such ~amendments as may be necessary unier rule 26 of the 1971 Regulations) so that
the Objections (as was agreed at the hearing) should have effec* in accordance with
the evidence outlined above.
As remgards the rightsregistered over the Coward's Marsh Piece:-
The evidence was all to the e ct that apart from the limiting dates and slishtly
different regulations, this Disce i3 in all relevant respects the same as the Ogber
Tiece. It aprears (at a distance) to e much the same, being re2ascnahbly flat grass
and by the sidexf the Biven the differences in the dates may rerhaps be explained by
it being further doun the river and d Tferently drained. Chiection no. 4G4 to
Inmtry no.l was nct surportzd by anything Yr, Zirelson s2id, althonzh he did say that
he had spoken Yo Mrs Temple ani she accepted his rizus,
'cn I have was ¢ the eff Mat the commencemsnt dates should be z
+ ne 1b Telbruary; the 1952 renort and
ontomslate closurs from 12 August
2 Revort, althcuch T shall dis-
e

»)Merinl previzion in iY for

ri

i zct
fay and the finishing date shzu
3 ? (Mrs Temnle and Yr 3irel
o] T consifer I should accept t 8
25 beinz not worth racoriing in the ragist
the Marsh after the first I i
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sence of eviderce, I rejrct the registration sf gpiscary, turbtary, estovers
=~ 3and atd gravel

act to the above, my decision is that the Zoward's Marzh registritions should be
“ied a2s outlined aveove in respect of the Czber Piece.

A

iz regzrds the rights registered over the Toun Cormon

In some respects the position of this Plece was at the hecaring 1e7% vague.

I+s agrearance, its gradients (much of the west part forms the lewer slopes of

3t. Catherine's h.ll‘b its soil, its vegetation (for the most par% very roush heathe
bracken, busnes aniﬁ rees) are all 4iffserent from t
Marzh Piece. There is no obvicus reascn winy the r
iientical or even similar., Cn appearance alone, i
that rizghts of turbary, estovers, and taxing zand

he Crher Piec2 and the Cowvard's
ights of cormon should be

t iz Both rossible and likely
and gravel have been exercised.
The 1953 2egort does not mention Toun Common. Mr Perry said he had never enercised
rirchts on Town Zcmmon. Mr. Mcirdle mentions it limiting the zrazinz to "cows"
(for the other €omuions he savs only '"cows and horses'"). Mr izhby mentions "animal:s
and alss"turf ... neat .,., dead wood ... and sand and sravel ... for the maintenance
of a commoner's own residence Mr 3irelson who is th: only resistered commener w:
gave evidence registered grazing for horses, dorkeys, goats and cows, and alsa esine
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turbary and a right to take sand and gravel.

But notwithstanding the vaguemess of the evidence in support, I have in favour of
these Entries the fact that nobody attended the hearing to object, that the
Objections of Walters and Hart have by letter been withdrawn as regards “ntries
nos. 1, 17, 18 and 19, and sought to be compromised as regards Entries no. 16

on the basis of a right to graze 3 horses or cattle and turbary, and that Mr,
Sirelson produced a letter dated 27 March 1975 from ‘Walters Vandercom and Hart
saying in effsct that the objection of Yalters and Hart had been withdrawn on the
instructions of Lord Fitzharris (the registered owner). Their letter of 11 April
1975 (objecting to the claim of Mr Briant) argues among other things that he has
no rights because 29 Barrack Road has been demolished, the writer apparently .
acceptihg that thers are rights of common over all the Unit Land for percons resident
_in the 01d Borough of Christchurch. . ‘

Although on appearance alone, I incline to the view that the Town Common Piece c¢ould
well qualify for registration under the 1955 Act as waste land of a manor, having
rezard to the absence of any contrary contention aZ the hearing, and bearing in mind
that if the rights registersd had not been objected to they would have all become
final unier the 1965 Act without any modification at all, I conclude that I should
confirm the rights of grazing, turbary, estovers, and of taking sand and sravel,
determining how such rizhts ousht to have been re-isterad as best I can on the
evidence I have. '

Doiny this, I coansider that the zrazing on the Town Common Piece zhzould he limited
to cattle the numbsr teinz not more than A (as rezistered by Mr 3ireison), that
turkary, es s and *akirgy sand znd gravel should te limited to use for or in the
ccrmoner's nce, that piscary (net aprrorzfiate land no% nsar the rivrar) should
be dis=2llow vd that in all other resnects ragistrziicns should he in accordance
with the princinals which I am adonting, as set out above, in relation to thg Ogber
Piece and the Coward's Harsh Tiece.

o IO PR |
4]

Tn the result:- T shall exclude Tnierlocl aliogether notwithstanding that under the
Sertamber 1975 agreement they limit their rizghts to the Touwn Common Fiece, bacause
they dc not ju2lify under the immemdrial rights, being the only richts of which I
have 2 : has

any evidence. T sha2ll not exclude Mr Zriant altogether bBscauze his house
been or ray have been demolished; T am concerned wifth the nosition when the
recistration was made, and his rights being resifential will not be exercisable
while he has no residence in the 01d Borough of Christchurchj b»ut

his rirht to grazingy to 1 pony in accordance with his letter nzt 2

o il
i

reguest for a richt of fishing or shooting. Hetwithstaniing the
re=rgsentation of Dn Cantlie at the hearing, I shz211 treat nis on

wa7 2s the others'; I shall disrecard the agreement made in inril
and “alters and Yart because it apiears to have been made on the ha
be apnraved by me under resulation 31, and not having given this anrv

think regard it as void.

-
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Tor the above reasans I confirm Eniry nc.l in the Land 3ection with the modificatie:
that there be removed from the Register (a) the land formerly use” as a railway @3
w= delineated on *the plan annexed %o Objectison 70.137 2nd  (b) the lznd being part
.of trat being used as-a reservoir edged red on t=e plan annex=d to Ohjection no.l2l
'and  (¢) the land known as 3elle Hayes edged red on thz plan annexed to Obgeqtmon'
r0.570 and (d) the land Xnoum as Little Osber edged green on/eiidit 4B 1 £5 the
ra
; ; ,
a plan bYeine
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said —»affidavit ———> of Mr Burry (to the notice I am by section 6 of the 1965
Act required to send to the registration authority I shall annexs a cony of this
plan)}. I confirm Zntries nes. 1, 8, 9, 10, 11, 15, 17, 13, and 19 in the Rizhts
Section with the modification that for the words in column 4 of the Register there
shall be substituted the words in the Third Schedule hereto. I refuse to confirm
Zatr7 nos. 13, 1b and 15 in the Rizhis Section.

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 to

explain that a perzon agrrieved by this decision as being erroneous in voint of law
may, within 6 weeks from the date on which notice of the decision is sent to him,
reguire me to state a case for the decision of the High Court.

FIRST STHEDULE

{(Rizhts vrevisionally registered)

Fniry Na. A-nlicant Description
1 ¥rs Jessie Marcucrite Temsle Tnke neat
Traze
Crrer 211 Unis Land

2

Mr Courfnev Hichard Tarth GGraze
Briant Ciscary
Crer 211 Unit Land
a Ur» Barnard Thomas Sirelszn Graze
Crer pzrt I oof fnit Land (Coward's
Margh)
10 ¥y 3ernard Thomas Sirelson Graze
Qver zart D of the Unit Land (the
Cgber Ficce)
11 My Bernardi Theoans Sirelson 1. Graze
2. T3tovers
3. Turbary
Y, Dir~ and *ake sand 224 zravel
Dyear Ar‘ C of the Uni:s Land (nearl
all the Town Commen “isce)
13 Interlock Veatherseal Gracze
Company Limited Crar all the Unit Land
(attached to 1L Tarimile Read)
14 Interlock eatherseal Graze

Compary Limited Crer all the Unit Land i
{attachod to Interlzoel Stables,
Marsh Lane)
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Intry no.
Tatry Ho.
Znir
Cther

Reference

File
Yo.

/Lo
D/70

Mr

-

Tom Common all year;

ck “eztherseal

I o
Company Limited

Javid John Eeyitt znd
Seter John Hawik

» Javid John Hawitt and

Tater Jann Hewitt

Tavid John Hewitt and
Teter John Heu:itt

2 October to 1k February;

RV

-

[V
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Grare

Cver all +the Uni* Land
{attached to tho =z%zbl

-y

3 Fairmile Zoud)

Graze

Turbary

Estprers

Cver part 3 of the Unit Tand
{ncarly 311 the Town Common Tisc

Oraze
Cwver part T of thz Unit Lznd
(the Ogber Piace!

Coward's Marsh 21 tay to 12 ‘ugust znd
Ogber 12 Ausust to 1b4 February.

Coward's Marsh:- 2 May to 12 Aurus* and 2 Octcher to 14 February

entries: -

Ho time restrictions.

SECOND SCHIDULE

(Objections)

Objector and when
noted in the register

“est Hampshire ‘‘ater
Company
1 & 9 Octsber 1969

0.10:(Ozber):- 12 futust tc 1L Tebruary

Grounds

St. Catherine's Hill
reservoir land (part
of Town Common Fiece)
not commeon lxnd.

c
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Ob. File Cbjector and when Grounds
Ho. Reference noted in the register
Ho.,
122 n/Lg est Zamgshire ater (1) Tasturzze over
D/59 Company Ceber Tiece (or paris
% 8 Cctober 1959 of it) limited to 12
fumust to 1b February,
(2) pasturage only
¢«ercisable by a
limited no. of perscns.
137 /350 “zlters and Hart Dismantled railway sirip
15 December 1065 (33“t af Town Common
Sisce) not ¢cmmon land.
23S /52 Iir Gegrge D, T. M. A1) Imtries in risauts
G. lerrick % Trustees sections
nf Merrick Seitled {1) zn-lican*s not
zstate antitiled Lo apnly
20 Yovemher 1070 {2) ris~ts dc not exist
240 /2% Yzjor J. M. Mills 211 Intries in rights
zcetion,
{2) zp-licants not
entitled to zmnly
{2) rizhts do not evist.
364 to D/58 to ‘
370 D/z2 “Jalters and Hart s t» Intries nos. 19, 18,
inclusive 8 % 9 December 1970 17, 15, 15, b % 13
The rights do not erist B
at 2il
372 to D/51 to - “alters & Hart Entries no=. 11, 10, 9 % 8
-378 D/58 8 Decerter 1370 e rizhts do not euist at
inclusive all.
382 D/57 ‘ialters and Hart Tatry no. 1
' L December 1970 The rights do not exist at
all
Lol D/56 ’ ¥r Bernard Thomas Rights 3Section entry ilo.l
Sirelson "that the Rights marked
(2) znd (3) have never
existed on Cogard's Marsh.
572 D/5k4 Sir Simon Warley (1) Objector owns sirips
Frederick Benton-Jones (part of Cgber Piece)
12 February 1972 (2) Rights limited to
cattle and horses ‘rom
12 August to 1b February.
(3) Cyercisable by limited
no. of persons.
679 D/51 ¥rs Marrery Goode The 3elle Yzyes Plece is not

g A 28 April 1972 common land and no rights of
X s L - . &ommon exist over 1it.
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THIPD 3CETOULE

Entry 0.1 !'rs Tomple

The following rights as exercised from time immemorial by the owners <¢r tenants of

residential land in the Cld Borough of CTrrisichurch along with all -ersons entitled

to like richts and under the conditions zand regulations immemorially zapnlicable:

(1) over the zart of tre land commrised in this racister nnit lmown as Toum Tomman

to cut and take peat.for 3¢ in the confencr's residence, 120 cfer the part of the

ga3id land rowr a3z Ceovard's orsn to graze :we horsss Srom 21 Hay fo 22 lusust and fo
[ - . —— AT . -

2 Jctober ta 24 Februzry and (2) over the zar:t of the iand lmeowvn as Ugher to sraze 2

horses from 12 ‘urust fo 14 February, h

Tntry Nn,8 Mr 2rizant

T™e fellowing rights 2s exercised from time immemorizl by the owners or tenants of
residential land in the 21d Zerough of Thristchurch aleng with all persons entitled
to like rizhts and under the conditions znd reculations immemorially apnlicable:

(1) over the sart of the land comprised in this register unit lmown as Czher to gr-z:e
1 herse (or rony) from 12 August to 14 Felruarwy, and (2) over the part of the said
1and 'mown as Coward's llarsh to graze 1 herse {or wony} from 21 May to 12 ‘ugust and
crom 2 Ociober o 1h Tebruary.

Intrv Un.9 'r Sirel=on

The following risht a5 exercised ‘rom time immemorizl by the owners or ferants of
residential land in the Old Zorough of Chrisichurch along with all persons entitled
to like rights and under the conditions and regvlaticns immemorially an-licakble over
the part of the land comprised in this register unit known as Coward's Marsh to graze
6 horses or 12 cows or six dorkeys from 2 !ay to 12 Auzust and from 2 October to

14 February. :

ntry No.lO Yr Sirelson

The following rizat as exercised from time immemorial by the owners <r tenants of
residential land in the Old Soroug of Christchurch aleng with all persons entitled
to like richts and under the conditions and regulaticns iznmemorially apnlicatle cver
the part of the land comprised in this register unit known as Cgter to graze 6 horsee
or 12 cows or six donkeys from 12 August to 14 February.

Entry No. 11 Mr Sirelson

The following right as exercised from time immemorial by the owners or tenants of
residential land in the 01d Borough of Christchurch along with all persons entitled
to like rights and under the conditions and regulations immemorially apnlicable over
the part of the land comprised in this register unit known as Town Common to jraze
6 cows and of estovers, turbtary and of difizing and taking sand and gravel for use Zo-
or in the commoner's rssidence.

- -
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ntrv Fo.16 Dr Cantlie

[

The followin~ rights as exercised frcm time immencrial 5 the owne t
residential land in the 0ld Becrough of Christchurch alon~ with 21l persons entitled
to like rizhts and under the conditions and regulations immemorially apnlicable:
{1) over the nart of the land comprised in this register unit known as Covard's Ma
to sraze 6 horses or 12 cows from 21 Yay to 12 lugust and from 2 Ocisher <o 14 Fetru
(2) over the nart of the land comprised in this regisier unit known as Cgher to sr
5 horses or 12 cattle from 12 Aumnst to 14 Februarwr; and (3) over thc part of the
said land kmown as Town Conmon to graze 6 cattle and furbary and o Air and talle san.
and gravel for use for or in the commoner's rezidance.

mEooOr
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Tatry Mo, 17 llessrs, Hewitt

The follouing right as exercised from time imiemorial tr tle orners or tenants of
residential land in the Cld Zoroush of Christchurch alon~7 with all nersons entitled
to lilte rights and unier the conditions za2né resulzaticons immenmerially a-=nlicable over
the nart of the land comprised in this resister unit “nown as Town Tommon of turbary

and estovers for use for'or ‘n the comnoner's ragidens

[4}]

Trtxv o, 18  Mezsrs, Jewitt

The following right as evercised from time immemorizl by the owners or tenants of
residential land in the Qld Borouzh of Christchurch aleong with all nersons entitled
to like rignts and under the ccnditicens and regulatiens immemorinlly applicable over

the nart of the lzand comprisad in this recister unit lnoun as Toward's Harsh to sraze
one horse frem 21 May to 12 Aucust znd from 2 Cctober %o 1k Ferruary.

Y

ntry No. 19 .essrs. Hewitt *

1

The following right as exercised frorm time immemorial by the owners or tenants of
regidential land in the 01d Borough of Zhristchurch along with 21l rersons entitled
to like rishts and under the conditions and regulations immemorially awmnlicable cver
the part of the land comprised in this register unit known as COcher ‘o gsraze one hors
from 12 August to 14 February. '

Dated the 13-4 aay of OJ'AI“ 1975

o G ,4:«#&—- ;'-L(’-'

Commonz Cormissioner " ﬂ:! [;(Kl
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