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Reference Ko 215/D/292

COlZIoN3 RbuIS LTION ACT 1365

In the Hatter of Kings Caple Coimron, |
Kinzs Caple, South Herefordshire District
Hereford and Ylorcesier :

DECI SION

‘Tnis éispute relates 4o the registrations at Intry Nos 6 and 11 in the. Righis
Section of Register Unit XNo CL 158 in the Register of Common Land maintained by the
Herefori and Horcester Counity Council, and is occasioned by Objection o 28 nage
2y W R A Zrandrem Jones zad noied in the Register on 28 August 1970.

I neld a hearing for the purpcse of inquiring into the dispute ai Hereford on 11 Januery
13,,. At the hearing { %} ir J I Brooke on hose application the registration ac
try Lo 6 was made, and {2} ir R A Brundraa Jones on whose application the Land

I
\
Section regisiration was zzde and also the said OoJector, botn attended in' perscn.

The land (the "Unit Land") in this Register Unit (according to ithe Register) extends
to about #£.166 acres and is.in 2 pieces both bounded on the west by the River lye ;
ené. one ('"the Horth Piece") ‘north of and adjoining theroad leading to Hoaruwithy Bridge
and contains about 1..33 acres, and the other (the South Plece")Tuouuh of and
adioinins ths said 7oad ani contalnxpg 2bout 2. 733 acres. In the” Rignts Section

: 11 rezistraiisnz at Dmiry doc 1, 2, 3, 4, 5, T, 8, 9, 10; 12, and 42

15 graze ond risnis to fish or of piscary 211 attached to various londs
in Hinze Cople (9 pieces are specified at Imtry Wo 6), and all thesc registrations
Teins umdispuited hove un,ﬂ:e final. The revisiration at Entry Mo 6 is of a2 ri:hi.
zitnchod to Tze Cour® Lond “{speciTied by reference to 03 Hoz 219, 195, 196 and 213)
to srafe 5 catile, af pizoory,, ore rod ic fich for s luon, trout and cozrse fizh’

in the River lye; and the resistrotion at Matry ilo (made on the application of
the Zev Z H liozeley owmer of the Glcebe at Hings Cuplc) attached to tae Glebde
(specified hy rc'nrnnu to 0S8 Wao 162) to graze 3 catile, 12 sheep, 2 pins or 2 zoats,
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one rod to fish for saluon, troui and coarse fish in the Hiver Uye".

Tae grounds of Objection (so far as reclevent to the Entries now disputed) arer

"Tae rights on the common ... arc restricted to the residents of Kings Caple.

For the purposes of the Act, the right is atizched to the domicile of the residenis
-

in corcer to maintein permenence of the rizhis. In the czse of Iniry Nos & and 11,
there are no comiciles on the 0S IMos quoted.

{ lr Irooke wuas to the following efleci:- The Court Landg men
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tioned
ir “ﬁtr' o 6 i" 2hout 5q aanS' ne bousnt it in 4366 with the intention of =t souebine
puiting & houze on it; it was then part of Court Farm, whish he does not om. The
Court Laznd is some dlstan e from the Unit Land. He i= and hgs keen for the lact
32 years e recident of Kings Cazple. The Unit Land is not in fact divided uy the road
tzezuse it is possible to zo under the rond beiveen the 2 pieces. It i3 now 2
wildernzzz. Befueen the yoarc 3030 and 1260, he koot it tidy by srazing it fros
aijcinin: land of vmich ho wz2s the tenont.
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1330) s2s a cotiaze with 2 very s
he occunied
as he said, .

registrations whia

graging

?arlsh Council) ciscussed the effect of these regisirations;-
periit a persoa who stay
and it nay be thzt soas

bz tidied up and improved [or the
the locality zenerally; but this is difficult

wy view I must limit

2iry o 6 should be
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to the followins effect:— He had lived
o vefare nin. Bcfore he nace
old peopl the Parish
srazing and fishins were open
the Parish and not resiricted t¢ landomers or
to exercise a right of grazing (this was prior
niall area of land; since 1550 Hr Brooke vhen
the adjacent land did with his caitle graze it betireen 1950 and 1960
There is no dispute that Hir Brooke is the owmer of the Court Lond;
a tenani of Lower Penault (his res idence}. The Objection is based on the
there is no residence on the Court Land or on Iae Glcke Lend specified in
6 and 11;

canzeqguently there coaa be ng recidence attached to the rizhis.

T Ilr Brandram Jones w-~
we 19 3 (he is now 46) and hic
{ Land uectlon), he consulied th
nis mowledze of the rishity the richi
to all houscholder: in
sven. Thae last percon
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: have bécone final are all in form applicable to rights
uvurtcn1n+ to lan? and exercisabls without referconce to
d #r Brendran Jones {who are chairmsn and vice—chairman

They appear to

¢ ©3r a weekend on the land meniionad to fish the River,
parsons have  bought cottages just to do this without any
of re2siding; so in the result residents entitled under the customary rigzht
Further i{ would Ue in %he »ublic interest if the Unit Land
benefit of thowe entitled to use it and of
0 lonz =23 the legal position is

unu Tishins
r Brooke m

ced.
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are now final

the 1%¢% Aet, the 11 reyistrations which aro

snen 3D the matters raceisiered at the date of posd stration™. Bui
descripiion in the Register of ‘the rizhts does not
before 1265 thougnt to be, the regsistration has somehow

2tively it may be-that the registeations should be read j;
they were and not as a comprehensive statcoment of now i
72t in all cirewustances. Fa.oy wdes 1 ought 1o expross on

:ect of theso rejigirations, nst qnlg cesmuce they have becoue
the Ju“ludlctlon of the Commons Commis
of expressing their views.
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myself to the resis trations_now in dispuie. kr Irooke
there is now no  house on %he Court Land, the registration
@aintained because he misht ereet a house there.

that althcuzh

on to this Eatry No, T must T think either {a) read it as mceaninzy what it

:ht of graziny and fishing appurtenznt to the Cour+ Land) and consider
supported by uhe'e"1uence of lir Brooke; or {b) recad it as aganing o

to graze and fish suchk ir Erandran Jones caid existed by
viether it is supported by his evidence. As *o (a), ilr Brooke's
within the lezal principles apnlicabls estublish the existence of
caure the use he described himaelf as havin: made of the land was

a period and was not from the €ourt Land. to (b), for the reasong

e
T

PN
pent}

"
AT

Hr Brandran Jones' evidence merely because in {r Brooke's
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sioners, but also because” these

the richt claimed was not within the cuztom =s he understosd
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he result is soneuhat capricious.
{Ish a result of the now final registr
nk a consequence of section 10 of the 1305 Act and the circumstance [i.f
trations which are irregular may merely because no one has objected
me subject to the statutory presumption; whatever may be its eiffect

y 1 cannot so it seems torbe,deal with the registration at Entry No 6

It may be ths
ations unsatisfactoery,
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t the legal position

but
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han in accordance with the leb“l principle: which I con31der to be appllﬁﬂolﬂ
g put befsre me.
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sistration at Entry No 11.is not in any relevant respect different from that
. Tze Rev T H ioseley did not appear and was not represented so I have no
e in s upport of his registration. I consider I should deal with it in the
2z Imiry No 5.
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considerations outlined above I conclude that these registrations were
n3% progerly made, and zocordingly I refuse to confirm thenm.

ti2n 39(1) of the Commons Comuissioners Regulations 1971
rzrieved by this decision as bein; erroneous in point of law

o th2 date on which notice of the decision is sent to him,
czee Tor the decision of the High Court.
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