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COMMON'S REGISTRATION ACT 1965

Refarence No. 15/D/23
15/D/24

In the Latter of land numbered P%. 90 and
Pt., 97 on 0.5. map in Letton, Leominster D.,
Hereford

DECISION

'These disputes relate to the registration at Entry ¥o. 1 in the lLand Section

of Register Uni%t To. VG.42 in the Register of Town or Village Greens maintained
by Hereford and Vorcester County Council and are occasioned (1) by (D/23)
Cbjection No. 266 made by HMrs 0.E. George, and (2) by (D/24) Objection No. 303
made by lr P.H. George and Xr ¥.S. George and noted in the Register on (1) and
(2) 24 September 1971. '

I bheld a hearing for the purpose of ingquiring inte these disputes at Hersford
on 12 June 1974. At the hearing (1) Mrs 0.3. George, Lir P.E. Georgze and
Mr W.S. George were represented by Mr W.D., Turton solicitor of Lleoyd & Son,
Solicitors of Leominster, (2) Kinnersley Group Parish Council were represented
by Mr H.G. Adamg their chairman, and (3) the County Council as registration

. authority were represented by lr G.H. Holran. .

Hiss D.S. Hubbard, Senior Assistant Archivist of the County Council produced

the Hurstley Common {Hurstley tewnship, Letton parish) Inclosure Award dated

10 April 1862. LEvidence was given (1) by Lirs 0.Z. George who now owns Hizh

Loors farm under a convevance dated 21 September 195 and made tc her husband

lUr E.C. George (he died on 2 April 1965) and herself and who has lived in ths
farmhouse since 1928 (her husband then bacame the tenant of the farm); (2) by

her son XMr P.3. George who (with his brother Lr 7.S. George) ncw owns Surstlaywood
Farn under a conveyance dated 15 November 1968; (3) by lr J.P. Davies whose father
Lr Sidney Davies (he died on 12 January 1964) was clerk of Kinnersley rfarizh

Council for more than 5C years unitil just before he died and who was himself clerk of
Kinnersley Parish Council at the date of registration and is now a counciller of the
Group Parish Council; and {4) by Er Adams who has been cheirmen of the Pariszh
Council from about 1956. On the day after the hearing I inspected the land it
~having been agreed that I might do so unatiended.

The registration was made by the County Council as registration authority without
application, the land ("the Unit Land") comprised in this Register Unit beirg that
allotted by the 1862 Award in these words:— "I declare that I have set out 2nd do
hereby set out gllct and award unto the Churchwardens and Overseers of the Fcor of
the said Parish of Letion all that piece of land numbered 7 on the said map

. containing Four Acres to be held by them and their successors in trust as a vlace
fer exercise and recreation for the inhabitants of the said Parish and Yeighbourhood
and I direct that the fence againsf the road and the North BZad shall from time to
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time be repaired and maintained by and at the expense of the Churckhwardeas and
Overseers of the Poor of the said Parish for the time being".

The grounds of objection are in both Objections stated in substantially the same
way (in effect) as follows:—= The land (a) 0.8. No. 91/ (b} 0.S. No. 90 was not a
village green at the date of registration; (a) Mrs O.E. George having owned/ (»)
Messrs P.H. and 7.S. George having owned and cccupied the land (a) since September
1950/ (b) since 1948.

Yr Turton argued (stating the effect of his argument shortly):~ (a) that the above
quoted allotment was originally void because the words "and Neighbourhood" are v Mo
uncertain, see Edwards v. Jenkins (1896) 1 Ch. 308, re New Windsor/{1974) 2 ALl
E.R. 511 and Inclosure Act 1845 section 15; (b) that the allotment became void
because the fence mentioned in it was not repaired and maintained as thereby
directed, see Inclosure Act 1852 section 15; and () that the title of the Church-
wardens and COverseers or of their successors(and with such title the recreational
trust imposed on them) has been extinguished by adverse possession; Lr Turton

said ¥yld v. Silver (1963) 1 Ch. 243 should be distinguished. :

As to argument (z):- By the Anmual Inclosure Act 18450 (23 Vict. cap. 7), the
provisional order (among others) relating to Eurstley Common and dated 24 November
1859 was to be proéceded with. =

Sl 1
I infer that the 1862 Award was made under the 1859 Order and the 1860 Act. GSection .
30 of the Lnclosurs Act 1845 expressly authorises the inclusion in an avarcd of an
allotment "for the purpcses of exercisc and recreation for the inhabitants of the
neighbourhood", and section 73 provides that such an alloirent shall be mzade to the
churchwardens and overseers. An Act canrot be void for uncertzinty;in.section 30 the
expression "inhabitants of the neighbourhocd" is treated as having a certain meaning,
and in my opinion an allotment made under the section which contains the same
expression cannot be void for unceriainty. '

As to argument (b):- Although the Churchwardens and Cverseers under the above quoted
allotment are liable to fence, the estate and interest they take in the land is not
I think conditional on their doing this.

Argunent (c) involves I think the questicns of law and fact set out below.

Section 13 of the 1965 Act provides for lané registered under the Act ceasing to be

a town or village green. Section 22 defines a *owm or village green as incl:ding
"land which has been allotted by or under any Act for the exercise or recreation

of the inhabitants of any locality", that is, by reference to a past event which if i%
ever happencd, can never sensibly be said to have ceased to have hacpened. These two
sections must be roeconciled scmehow. Having resgard to the word "is" in paragraoh (a)
of subesection (1)} of sectiocn 1 of the 1965 Act,tc the powers of exchansing and
selling allotzents conferred by section 149 of "the Inclosure Act 1845 and section 27
cf the Commens Act 1876, to the possibility of land being compulscrily purchazsed
under the Acruisition of Land {Authorisation Procedure) Act 1946 section 1(2) and
First Scheduls Part III para. 11 or othervise, and to the absurdity of ascribinz to
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Parliament an intention that the Register shall include land which has lawiully
ceased to be subject to any trust powers or provisions declared or coniained in

a recreational allotment, I construe the definiticn in section 22 as not including
any such last mentioned land.

Geographically, the Unit Land does not now exist as a distinct plot of land such

as is contemplated by the 1862 Award. The 0.5. map (1904 edition) shows Nos. 90
and 91 (1.253 and 18.131 acres) as two fields bounded on the west by a road and on
the south by a stream which runs in a nearly straight line. The road ("Green Lane")
is a grassy track apparently used for farming purposes by the occupiers of the
adjoining fields and little if at all used by anyone else. The footpath shown on
the 1904 map as running south from the bridge over the stream is not obvious.

Green Lane could be, and may be is used as a bridle way or as a shert cut on foot
from Kinnersley (about 14 miles northwest) to Stainton on Uye (about 2 miles
southeast); on the 0.5. one inch map it is marked as a fcotpath, although any
person now trying to use it would at one point on Green Lane have. to go over or
around (this would not be difficult) a wire fence apparently erected across Green
Lane to preveni animals straying down it. The stream is on the 0.5, one inch

map called Letton Lake (r Adams said that in the past a nurber of streacs in this
County were called "Lakes", but that now this stream -is. the only cne so called).

On the map dated 1861 referred to in the 1862 Award, plots 6 and T and part of

plot 8 (this plot is south of plot 7 and comnrises most of 0.5. Yo. 89 contairing -
1.006 acres) together make up FNos. 90 and 91 on the 1904 map. There is new no
fence between plots A and T which under the 1862 Amard should have been erscied:

the south boundary of plot 7 is shown on the 1861 map as the north edge of Letion
Lake which avnarently then followed an irregular chanrel. I infer thot between

1861 and 1904 the chanrel of Letton Lake was straightened. ‘hen T inspected tlhe
land, 0.S. Ies. 90 and 91 appeared as one field, (according to the 0.3. map
together containing 19.184 acres), and there was nothing tc suggest fhat at the
south end there was an.area of 4 acres with a north and south boundary as delineated
on the Register mep (following the 1£€61 map) which was held in ownarships separzie
from the r2st of the field or was held for any recreaticnal or other public purccse.

About 2 years ago the hedge between 0.85. Mos. 90 and 9t which had been there as
long as Urs C.3. George could remember was removed (she and her sons having heccme
owners of both Hos.). This hedze divided the Unit Land as registerecintcimearts
one a roughly rectangular piece ¢f about %—acres and the other a triangular piece
adjoining Green Lane of about half an acre. Before 1972 when this hedze was there
the Unit Land geographically had. no more (less I think) than nowary’ skizteonss 2s a
distinct plot of land. )

LrsC.3., Georze produced her documents of title to High loors farm: (1) a tenancy
agreement dated 25 Jznuary 1928 under which Ur E.C. George became a yearly tenant,
(ii) an abstract dated 1945 of the title of the trustees of the will of Lord 3recket
to the Kinnersley Castle Zstate and (iii) the 1950 ccnveyance to L Z.C. George and
herself. The 1949 abstract commenced with a mortzage dated 30 ilay 1929 wnich
recited a title originating with the settlement dated 20 February 1889 and rmace by
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Thomas Reavely: the absiract included a vesting deed dated 23 September 1529 and

a corvevance dated 13 February 1941 by whick the Istate was ccnveyed by Lr C.T.H.
Reavely to Lord Broecket. In these 1929 and 1941 docurments High Loors farm was
included in the 3Sstate with many other farms thereby dealt with and the description
of such farm included "91 ...... 18.0.21". In the 1951 conveyance the Farm was
similarly describved. The 1949 abstract included a statutory declaration made by
C.T.H. Reavelyry on 5 February 19721 as to ithe possession of his predecessors in title
of the Esgtate and as to it having been by a settlement dated 20 February 1889
conveyed by his grandfather Thomas Reavely. There was nothing in the documents fo
_suggest that any part of the No. 91 was the subject of an allotment such as is zbove
quoted from the 1862 Award.

Yr P.H. George produced the documents of title to Hurstleywood Farm now owmed by

My 7.8. George and himself; (i) a bundle of copy documents commencing with an
indenture dated 11 November 1919 and (ii) the 1968 ccnveyance to themselvas. 3By the
1919 indenture, V. Pantall after reciting the seisin of Eenry Pantall who died on

2, August 1886 conveyed Hurstleywoos Farm by a descruption which included C.S. fo.90.
The bundle included some mortgages and a conveyance dated 2 June 1950. In all the
documents which contained any descripiion of the farm, and also in the 1943 conveyance
the description included 0.S. No. 90. There was nothing in these documentis to suzgest
that any part of ¥o. 90 was the subject of an alloiment such as is above guoted Irom
the 1862 Award.

I accept the evidence of Urs C.Z. George, which was not disputed cr contradicted, that
ever since 1928 C.S. Wo. 91 has (apart from its south boundary fence removed 2 yzars

ago as abeve meniioned) been the same as it is now, has not been used by anyone for

ares on it or fer any othsr recreational purpcse, and has alweys been in the pessesszion
of Hr 3.%. Gecrze and hersclf. Althouzh Lirs C.3. George was not ccncerned as tanant

or owner of the part of the Unit Land comprised in C.35. Mo.90, because this part is
much smaller than the rest (it could not be used for recresational purpcses by itself)

I shall treat (and this was agreed at the hearing) as being for all purposes in the
game pesitien as the part cemprised in 0.3. ¥e. 90. Accordingly, I accent her evidence
as apolying (=s I taink she intended it to apply) to the whole of 0.S. Fos. 90 and 91.

Fr J.P. Davies had heard his father Lr S, Davies say on many occasicns that there was

a piece of land uzable by Letton and the surrcunding villages for recrcaticn ard sports
and that there was a cricket pitch: he understood his father %c be referring tc a plece
c¢f land somevhere on Hurstley Common: bui he never identified the land or so2id that
criclzet had actuzlly been played there. lir Adenms described similar conversations

which he hac had with ¥r S. Davies. OCn their evidence I have little difficulty in
concluding that ir S. Davies must ‘have kncwn abcut the allotment above cquotad; but
althouzh I am satisfied that iir J.F'. Davies and Lr Adams were doing their best to pass
on the information that they had acquired frem Ur S. Davies, I am unable {ouite apart
from such information beinz hearsay) to find that at any time before 1928 the Parish
Ccuneil ever did any act of ownershion in relation to the Urit Land or that any
inhabitanis ever played cricket or =zny other gomes there.
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Equally I am unable %o find from the evidence prcduced on behalf of the Cbjectors
that the Parish Council or their predecesscrs the Churchwardens and Overseers or
the inhabitants did not before 1928 do any of these things.

From the 1904 map I infer that the hedge removed in 1972 was there in 1904 and that ik
Unit Land did not then geographically exist as a distinct plet of land such as is
contemplated by the 1862 Award.

Mr Purton pointed out that under the 1862 Award the plot numbered 6 was allotted

to Thomas Reavely and plet No. 8 to Harry Pantall, and I accept his sugzestions

that these two allotiees must be the same as the persons mentioned in the documents

of title produced as above mentioned. I can however make no finding, only zuess as

to how it came about that these ftwe allotiees and thelr successors treated plet 7 as
divided beiween ag 1t appeared on the 1904 map.

On oy inspection, I was impressed by the unsuitabiliity and incenvenience of the
Unit land as a place for exercise and recreation. I cannot imazine how in 1862 or
at any other time it could have been considered suitable or convenient. There was no
sizn of a cricket pitch ever having been made; an enthusiast could find 22 yards on
which %o bowl a ball at some enthusiast with a bat, but the result would nct be
cricket on a pitch; the Unit Land is so low lying, that it eculd not (even if the
hedge remcved 2 years agc had never been there) be made into a worthwhile cricket
field. The site is so renote from any dwelling houses (apart from the two far;s)
that neither adultf nor children would want it for casual gamego Letton Church is
abcut 1% miles to the southwest; the Award map marls a roadway from Green Lane in
that direction, but I could flnd ncne. MNone is marked on the C.S. one inchk =—ap: the
site of that marized on the Award map is ncw overgrown by hedges and well established
trees., The Unit Land does not appesr to be or to have ever been a village green
within any of the poasible meaninzs of these words as generally understccd. I infer
that those who applied for the 1859 Order thought (see section 30 of the 1845 Act)
that they would be in difficulties if they did not agree to part of Hursilzr Common
being allotted for recreation and that the valuer who made the 1862 Award did the best
he could (he might have before he made the Award have substituted other land under
section 4 of the Inclosuze Act 1846 but perhaps nobody thought this worthwhile). I
infer alse that soon after the Award under some local arrangement agreed or acaquiesced
the Churchwardens and Overseers plot 7 was divided up between plot 6 and 8&; r Adans
said "it locks as if scmething haprened nect in accordance with the book", a2 view of
the pest 1862 history with which I agree.

The circumztances outlined above are irn many respects similar t¢ those eccazidored

in Yivld v. Silver supra in which the Court of Appeal decided that land which unaev

a 1799 Act of Parliament was in 1803 awarded to X subject to the right of the
inhabhitants of 7. to hecld the same annual fazir or wake therson as hau been treviouzly
been held on adjoining land, was in 1661 still sudject to this right of tze inhabitanis
netwithstanding that no fair or walte had been held in the village within livinz merory
(t¢- last recorded occasion was in 1875) the Court held that the right was nct capable
of being lost by disuse or walver but could only be taken away by Act of Farliament.
Fotwithstanding the similarity of the eircumstances of that and this case, I am I thinit
encouraged to consider closely any differences there may be,because Russell L.J. who
after saying that the defendant(vhen purchasing the land he cculd not by an oxaminatien
of his vendor's title deeds have discovered the existecnce of tho right claised against
him)} had his unqualwfled sympathy added: "If I cculd find a way to decide in hiz favour
I should bz hapny to do so. Alas I cannot".
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In Ivid v. Silver supra, the rights subject to which X an individual becane
entitled to the land westdescribed in the 1799 Act as being rights which the
inhabitants as such should have "for ever'; those vwho happened to be inhabitantis

at any one time could not by disuse or waiver bind future generations; the right
conferred by the 1803 .Award were not thereby ¥vesied in the churchwardens and overseers
(if they had been they would have passed to the parish council who would therefore
have been a necessary plaintiff). In this case the land was allotted to the Church-
wardens and Overseers on trust; the inhabitants can only take as objects of such ftrust:
although since 1876 by section 19 of the Commons Act 1876 it is not lawful except as
provided in that Act (or any subsecuent Act) to authorise the use of such land
otherwise than in accordance with the allotment, no right is conferred cn the
inhabitants as such to use of the land; tha2 use may be modified by a scheme made
under sections 1 and 18 of the Commons Act 1899; the land may be exchanged and(in
order to purchaseother 1and) sold as above mentioned under the 1845 and 1875 Acts.

Land allotted by an avard under an inclcsure act, to a surveyor of highways fecr local
purposes 1s not === exenpt from the oprerztion of the Real Property Limitation 4ct
1833, %o that the surveyors ownership can become extinguished under sectien 34,

Smith v. Stocls (1869) 10B & S 7013 thae court followed Thew v. Minrate (1852.,
reported in the same volume at page 714) where Blackburn J. expressly assumed that
churchwardens and overseers were within the 1833 statute.Fhere there has heen a long
confinued possession and assertion of a legal right, the right should be presumed

tc have had a legal origin if such a legal origin is possibles and the ccurts will
presune thot those acts were done and those circucstances existed which were necessary
to the creation of a valid ftitle, see Phillinvs v. Hallidavy 1891 A.C. 228, recently
quotad and followed by the Court of Apreal in Davis wv. ihitby 1974 1 Ca. 155

In Tvld v. Silver supra, the 1799 Act and tae 1303 Award in setting uo new rights
used a form of words consistent only with such rights lasting for ever, whereas the
1862 Award used a fcrm of words consistent with the rights thereby set urn being, so
far as allowed by the Inclosure Acts,as lizble to extinction by waiver zbandenment

or otherwize as any other grant cor trust. From the proved use made since 1928 of the
Unit Land by the Objectors and their predeceszors, from the non-ezistence of %he Unit
Land 23 a distinct piece of land since the 1904 map was made and from th2 nrobable
distory of the lznd as I infer it from wiat T gaw, I shall presums that the Unit Land
has lawfully been talien over by the adjoining landowners under.some order mads under
section 145 of the 1349 Act; the circumstance that it is unlikely that. in fac® any
such order was mae, is not a reason fcf?&aking such a presumption for the pursoses
of regularising the circumstances now existing, see Tehidy v. Yerman 1971 2 2.3.
528 at page 552. t may be that I could reach the same resulis by following Thew  v.
Jinmate sudra, and cocncluding that the rights of the Churchwardens and Cverscers and
of  tae Parish Council as their successorz have been extinguished by the Real Properiy
Lirnitation Act 1333; but because there may be some question whether section 19 of the
1876 Act.prevenis such an extinction, I refrain, because I need no%, frem expressing
any oninion on this question.

I cenclude therefore that the Unit Landé was not at the date of rogisiration within

the definition of town cor village gresn in section 22 of the 1965 Act. Tiis conciusicn
arpears to me in accordance with the comron sensze of the position as it acpearsd to me
when I inspected the land because to my mind the purroses of the 1955 Act would not be
in any way furihered, nor would any inhabitants of the Parish of Letton derive any
wor?hwhile benefit, but on the contrary the Objactcrs might suffer substantial
injustice, i the Unit Land were to remzin on the Register.

For the above reasons I refuse to confirm the ragistration.
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I am r=agquired by Regulaticn 30(1) of the Cormons Commissioners Reguiations 1971

to explain that a person aggrieved by this decision as being erroneous in oecint of law
may, within 6 weeks from the date on which notice of the decision is sent to him,
require me to state a case for the decision of the High Court.

day of Ockolbes 1972

Dated this JO I~

crmons Commissioner



