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COMMCNS REGISTRATION ACT 1965
Reference No.15/D/15
In the Matter of Shiel Meadow,

Richards Castle, Leominster &
Wigmore R.D., Herefordshire

DECISTON

This dispute relates to the registration at Entry No.4 in the Rights Section of
Register Unit No.CL.1l21 in the Register of Common Land maintained by the
Herefordshire County Council &nd is occasioned by Cbjection No.388 made by

¥rs. E. M. Turner and noted in the Register on 28 January 1971.

I held a hearing for the purpose of inquiring into the dispute at Hereford on -
12 December 1973. The hearing was listed on the same day as hearings of disputes
(reference Nos.15/D/12, 15/0/13 and 15/D/14) relating to Entries (No.l, No.2 and
No.3 in the same Section of the same Register Unit and occasicned by the sane
Objection., At all four hearings Bilbury Farm Limited was represented by Ur. G. H.
Rickards solicitor of Phillips & Co., Solicitors of Ludlow and ¥r, L. G. Bayliss
appedred in person.

The land ("the Unit Land') comprised in this Register Unit is known as Shiel
leadow and contains (according to the Register) 21} acres (the acreage may be

a little less by reason of an amendment made in 1971). Entries Wos.l, 2, 3 and

4 in the Rights Section were made on the application of (1) ¥rs. C. M. Frice,

(2) Fr. ¥. A. Sparey, (3) Mr. G. Thomas and (4) Mr. Bayliss, in respect of rights
attached to various lands specified in the fifth column of the Rights Section e
to graze over the whole of the Unit Land (1) 20 sheep (2) 1C head of cattle, (3)
30 sheen and (4) 10 head of cattle respectively. All the said rezistrations are
orovisional by reason of the said Objection, the grounds of which are therein
stated as follows:- "I do not admit the title of the applicant te any rights of
common and I put each of them to proof of kis title. In the alternative the
rights clairmed by the applicant are not in accordance with the right to which the
Co-moners are entitled. A statement ‘setting out the rights which commoners are
entitled is attached". The attached Statement was as follows:- "Commoners
entitled to common rights over this common are entitled to the following righis -~
Commoners can graze animals that have been wintered on their property, or on such
parts of their property as are in the Parish of Richards Castle, Animals that
have been wintered elsewhere, or have been bought since the winter may not be
grazed. The rights can be exercised during the whole of the year except between
_the 2nd February in each year and the day on which any hay cron on the common

has been horvested by the owner. In any year where no hay crod is takea, the
date on which commoners are first entitled to exercise their rights is 21 June.
No tups, stallions or bulls are entitled to be grazed at any time. ilo common

of estovers has been exercised by any person for twonty yerrs and upwerds, and I
consider that any such rightsof common 2s may have been appurtenant te the
property of any applicant in the past nave been extinguished by abandonment. There
is no Entry in the Ownership Section of the Regliter.

-, Diskards asked that all four hearings be adjourned on the following grounds:-
These four disputes relate to rights registered over land {'the Unit Land™) comprised
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in this Register Unit (CL.121) and are tied up with other disputes relating to
rights registered on the apolication of Hrs. Price, Mr. Sparey, Mr, Thomas and

Mr, Bayliss over two nearby lands comprised in Register Unit Nos,CL.119 and CL.
120. All these three lands are included in Bury Farm (containing 212,743 acres)
which by a conveyance dated 5 August 1971 was conveyed to Bilbury Farm Limited

.+ ("the Owner'"). It might be that the rights claimed by lirs. Price, tir, Sparey,

Yr. Thomas and Mr. Bayliss were exercisable one year in every three over these
three lands, so that in any one year the rights could only be exercised over one

of the lands. The Owner wants all the disputes relating to all three lands setiled
so that the cultivation of Bury Farm could be properly planned. During any
adjournment the Owner would not attempt to inferfersewith the exercise of the rights
as they hove been exercised for a number of years ("as they have been exercised'.
must not be understood as meaning the same as "as they have been registered’),

The Owner's case is that from 2 February to harvesting of hay crop no common rights
can be exercised, when no hay crop is taken the owner has exclusive rights from

2 February to 21 June. : '

Mr. Bayliss opposed the adjournment stating the he wished to have the positioﬁ
détermined as soon as possible. .

Yr. G. H. Holman who was representinz the County Council as registration authority
said (in effect):- Register Unit CL.119 comprisef Little Tenemert, Big Tenement,
and Barn Meadow (according to the Register map containing 6.540 + 13.729 + 21.104 =
41.373 acres; now part of Bury Farm). Register Unit CL.I20 comprisef (5T Bury\_ves]
Grounds(according to the Register map, 3 fields containing 18.674 + 23.353 +

12.209 = 54.718 acres; also part of Bury Farm). The Rights Section of both these
Register Units (CL.119 and CL.120) contain a number of entries; in respect of

the Entry in both the Land Sectionsand of some of the Zntries in the Rizhts Sections
an objection by Hrs. E. K., Turner and an objection by one other person has been
registered; some of the objections relating to CL.119 are "second periocd" and could
not therefore be referred to a Commons Commissioner at the same time as the four
references (all dated 26 January 1973) leading to these (CL.121) proceedings.

. The Rights 3ection of this Register Unit (CL.121) in addition to the four Zntries
avove mentioned, contained 22 other Entries Nos. 5 to 26, in respect of rignts
attached to various other lands specified in the fifth column of the 3Section .to:
graze sheep (nuwsbering altogether 670) and to graze cattle (numbering altogether
75); Entry No.?7 is registered not only as attached to land but zlso as 'held in )
gross' and as including (unique in this respect) the right to estovers. Entry Ho,O
is limited (unicue in this respect) from 24 June to 25 December znnually. mtry
10.19 includes (unique in this respect) the right to graze 4 horses., All the 22
entries being undisputed became final on 1 august 1972, . If the number of animals
stated in these 22 Entries is added to the number of animals stated in the said

L Fntries number 1, 2, 3 and 4 the totals are: 720 sheep, 95 cattle, and 4 horses.

}rs. Price, ir.-Sparey and lr. Thomas from the letters sent to them on benalf of

the Owner giving them notice of the proposed application for an adjournaent, may I
think have assumed that an adjournment would be granted .and thzt their attendance

at the hearing was therefore unnecessary; my decision as regards the rizht claimed

by Mr. Bayliss whether it is for or a:ainst the Owner, will not in any proceedin: s
which may hereafter be heard by a Commons Commissioner in relation to the rizhts
claimed by Mrs. Price,lir. Sparey and Mr. Thomasp,as to facts e binding as between

Hrs. Price, Mr. Sperey and kr. Thomas and the Owner and their right of appezl as

to any point of law will not be affected. The circumstance that my decision may .
leave outstandirg the questions between Pr. Bayliss and the Owner as to the other lanc



(CL.119 and CL.120) is not I think sufficient reason for my declining to give
effect to Mr. Bayliss's request to 'deal with the registration at Entry No.k
relating to the Unit Land. Upon the above considerations, before hearing the
evidence sunmarised below, I decided (i) not to make any order under regulation
12 of the Commons Commissioners Regulations 1971 that these 4 matters arising
out of these l disputes should be consolidated; (ii) to adjourn the proceedings
arising out of the objection to Entries Nos.l 2 and 3 to such date and place
may be affixed by a Commons Commissioner and (iii) to proceed the hearing of the
dispute arising out of the objection to Entry No.l. :

Mr. Bayliss piving evidence said (in effect):~ The land to which the right
registered at Entry No.4 is attached contains about 15% acres (including a
dwelling house), knpwn as Mapp's Place. He was bora there 53 years ago; he
purchased the freehold in 1951; before then he (and also his father before hiz)
was tenant. Ee and his father for as long as he could remenber had grazed cattle
or the Unit Land, Bury Farm was at one time owned by Mr. Turner; shortly after
his death in January 1956, his widow Mrs. Turner (the Objector above mentioned)
arranged a meeting of all the Commoners. The meeting was held in May 1956; she
was represented by the two Fr, Whittles (? her brothers); about 20 Commoners were
present; '"legally" their rights were from 24 June to 2 February; a "Gentlemen's
agreement'' was reached at the meetings: Mrs. Turner would be allowed to cultivate
tands, other than the Unit Land, over which the Com:oners claimed rights and the
Commoners would be able to graze the Unit Land all the year through.

Mr. Bayliss said his right and the right of the other Commoners had been granted
in the reign of King Edward I and he produced a copy of the grant (?translation of
the grant), which so far as relevant is as follows:= 'Know all men present and

to come that I Hugh the son of Lord Hortimer of Richards Castle have given, zranted
and by this my present writing confirmed to all my Burgesses of Richards Castle
and to all my tenants of the Township of ... for their zood services done to ue

in the time of the Welsh war and for Twenty Pounds of Sterling to me in hand paid
cormon of Pasture for all manner of their Cattle and Beasts in my fields at Bury
Hynton at all times after the grain is carried thence, and in my meadow called
Shulle iecadow after the Feast of St. John the Baptist and also Common of Pasture
for all their Beasts in all my woods within my said Lordship of Richards Castle ...
at all times in the yesar ... to have and to hold all the aforesaid common of
Meadow, Pasture ,.. to my sald Burgesses and tenants of the aforesaid Villagzes of
Richards Castle ... of me and my heirs in fee forever yielding and paying therefore
yearly to me and my (sic) the sumé of Twelve shillings at the Teast of St. lichael
the Archangel viz. the Burgesses of Richards Castle four shillings ... for all
manner of services exaction and demand and if it shall happen that this my grant
shall be gainsaid withheld or retained by me my Heirs or by any person clainming
under us at any time for the future then I will and grant that all my said
Burgesces having thereby their own proper wills should take ard hold the aforesaid
Common in all the said meadows, pastures and ... afore granted and in all wlaces
strength and virtue of the said deed ..."; there followed a warranty by the
aforesaid Hugh'" and a testimonium showing the grant to have been executed on ''the
Thursday afiter the Feast of the Nativity of 5t. John the Baptist in the lline and
Twentieth Year of the Reizn of King Edward the son of King Henry". lir, Bayliss
thought that "Shulle leadow" mentioned above was the same as (?includes) == what
is now known as Shisl Meadow (the Unit Land).
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Mr. Bayliss was questioned by Mr. Rickards and myself as to the exact terms of
the agreement reached at the 1956 meeting and as to what he and others had done
under it. He said (in effect):- Mrs. Turner could cultivate Barn lieadow and
Big Tenement (not he thought Little Tenement)}; and also Bury grounds, subject

to the complication: that the twelve acre field 0.5. 303 could be grazed by the

" commoners after the grain had been harvested; the majority of the commoners were
at the meeting;: "We trusted the Turner family; either party could say let us
"go back to the old arrangements™". He (lMr. Bayliss) had adhered to the 1956
agreement as he understood it, grazing on the Unit Land all the year round and
not elsewhere on Bury Farm; he had not himself grazed the 12 acre field C.5. 303,
although he could not speak for the other commoners; practically lirs. Turner or
her successors could not cultivate under the 1956 Agreement, unless all the
commoners observed it; he thought that Mrs, Turner had done better out of the
1956 arrangement than the commoners had. i

On behalf of the Owner evidence was given by Mr. V. E. Tudge:- He was born in
1912 and has lived in the neighbourhood ever since. The Owner (Bilbury Farms
Limited) is his Company and he arranged for it to buy Bury Farz in 1651; at

that time the Company owned and still owns Bilbury Farm (about 158 acres adjoining
Bury Farm). During the hearing both these farms were referred to as Mr, Tudge's,
the legzal distinction between his ownership and the ownership of his Company
beinz disregarded; in the rest of this decision, for the convenience of exvosition
I shall do likewise, so that any reference to him should where appropriste’ e
treated as a reference to the $hmer. lir. Tudge before purchasing Bury Farm,
understood from Mrs. Turner thzt common rights were exercised over the U:l* lLand
and —ittle Tenement but the commoners had no rights on any other part of the farn
and that Little Tenement was to be available for the owner for lambinz gurposes
from the middle of ilarch until May (for the last 2% yecrs he had not used it for
lambing). He thought dirs. Turner's above quoted statenent raised proolems in
that: (a) cattle were tut on the Unit Land to winter (they did not winter on
Mapo's place), (b) if the weather was wrong, the hay crop was sometimes in august.
(¢) to get hay, the cattle should be away from February (&) practically it would
be an awkward job now to take a hay crop off the Unit Land, because nobody has
done anything to maintain it and it is just a matter of snatch whoever snztch can.
In the 1971 conveyance Bury Farm is expressed to be conveyed 'unto the Furchaser
in fee simple but subject to certain rights of common enjoyed by the Burcesses of
Richards Castle aforesaid over numbers 303, 312, 314, 320, 378, 331 and Fart 383
on the said Ordnance Survey map (meaning Second Edition 1503)"; these nusbers
comprige the Unit Land and the whole of CL.112 and CL.120.

After the conclusion of the evidence Hr. Rickards sutmitted th=t the so called
“Gentlemen's igrzement' made at the 1956 mecting was not legally binding and that

T should therefore modify the registration at Entry No.4 by limiting the righ

_to 'from after 24 June to 2 February'; he said on reconsideration Mr. Tudge

did not wish to press the Gbjection sm=S=———==—=—mme=r= to the nunber of cattle
statad in the Register orﬁéonﬁend that the rest of the Entry should not be confirmed.

Mr, Bayliss contended that the Entry should be confirmed without any modification,
pointing out that if the 1555 Agreement had no effect, it would follow that he could
(much to the inconvenience of Mr. Tudge) graze cattle on the other common lands
{meaning CL.119 and CL.120),
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It was agreed that I should make no order as to costs whatever ay decision might be.
0n the day after the hearing I inspected the Unit Land and the other coumon land
forming part of Bury Farm and above mentioned and also much of Mapp's Place in the
presence of dr. Tuffee and Mr. Bayliss and some others. Of the lands comprising
CL.119, Bara Headow 0.S5.381 (21.104 acres) was ploughed, Big Tenement 5.5.378
(13.729 acres) was cultivated (wheat) and Little Tenement 0.5.320 (6.5L0 acres)

was grass. Of the lands comprising CL.120, the piece 0.3.312 (18.674 acres} was
ploughed, the piece 0.5.314 (23.853) "should have roots but they did not grow"

and was being gra.ed by sheep and the 12 acre piece 0.S. 303 (12.209 acres) was
ploughed. - :

For Mr, Tudge, the substance of the matter is that he wishes to continue (as he
and Mrs. Turner before him have done since the 1956 meeting) to cultivate the
CL.119 and the CL.120 lands without any disturbance or risk of any disturbance
from those who have registered rights of common over those lands; if he could be
certain that he could always do this, he would not be concerned or much concerned
as to who grazed the Unit Land. For Mr. Bavliss, the substance of the matter is
that he has grazed the Unit Land throughout the whole year and would like to
continue to do so; he is of course at risk that other persons might in exercise
of the-srazing rights registered under the 1965 Act, graze the Unit Land (I
understand that few if any of them have done so, at any rate recently), but he
realises that Mr. Tudge can not do anything to mitigate this risk. And for both
Mr. Tudge and MNr. Bayliss there is the possibility.that persons who have registered
grazing rights over the lands CL.119 and CL.120, may exercise these rights and
prevent Mr. Tudge cultivating the lands so that he then might consider insisting
that the Unit Land should not be grazed until after 24 June or before 2 February.

Clearly on this reference, I cannot dispose of the substance of the matter as
outlined above, because my decision will not bind the persons (other than lir. Bayliss.
who could exercise grazing rights over the Unit Land and the CL.119 and CL.12C

lands. But even if all the references which could be mzde under the 1965 ict in
relation to Bury Farm had all come before me at the same time, I still could not
disvose of the substance of the matter, as outlined above, because the Act does

not confer on me jurisdiction either to determine every question which may arise

in relation to the rights of common or (as at one tize seem to be suzzested =t

the hearing)to frame rules for the regulation and improvement of common land.

My jurisdiction under the Act is I think limited (on this reference) to deternining
whether the entry in the Rights Section of the Register made pursuant to the
application of iir. Bayliss, siould be cancelled altoizether, or should stand as it
is or should he modified.

It was I think rightly conceded that some sort of grazing right attached to ilapn's
“1ace over the Unit Land could and should be entered in the Register. The argument
in favour of a modification was I think,if not expressly at any rate impliedly,
based on the proposition that after the 1265 ict the terms and ccnditions on which
a right of grazing con be exercised must be determined by reference to the zZntry
in the Register, in the sense that all the terus and conditions must either be

set out in or be capatle of being deduced from the Entry in the Register. This
ersument is I think mistaken because the act (as its title sugmests) is o Registration
Act and it is T think enough (except as particularly required by section 15; that
any resgistration of a right of common under it certainly identifies the right;

any other view would I think be productive of much inconvenience, for in many
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cases it would be practically impossible, particularly where numerous persons
have rights of common over the same land, to set out in the Register precisely
héw such rights are exercisable in every conceivable circumstance.

Altkough the 1965 Act exgressly requires the number of animals to be stated in

any application for the registration for the right of common, see section 15, there
is no such requirement in the Act relating to the time during which the right is
exercisable. Nor is there any such requirement in the Commons Registration (General.
Regulations 1966 except that in the form 9 set out in schedule 1 headed "application
for the registration of a right of common", there is against Part 5 "Description of
the right of common" a marginal note "If any right is exercisable only during limite
periods full particulars of these periods muet be given". In my view it would be
giving this note an effect far beyond anything which could have been intended if I
read it as requiring that in all cases in which a right of common could not at the
will of the owner be exercised on every day of the year (whatever any other person
interested in the land might want to do), i% was essential that the application for
registration should set out precisely how the times of exercise would be determined,
and also essential that the entry in the Register should set this out too.

By reason of section 20 of the Act, in some cases, the Entry in the Register may

be the only evidence of the terms of the grant actual or presuned under which the
right is exercisable. But in cases where the right can from the Entry be identified,
the conditions (apart from the number stated in accordance with section 15) may in
mr opinion,be determined by evidence of the terms of the grant(if there be one) or
from the terms of the grant which is by law presumed from the evidence as to how

the righte hag® been erercised in the past. .

Whether an Entry certainly identified a right of common, must I think be deternined
having regard to any relevant evidence from persons living in the locality; is not

I think an objection to an entry that a stranger could not merely from readin? the
entry and looking at the land deduce exactly what the rights are. Although the
Entry is by section 10 conclusive evidence that there is a right as described in the
Rezister, it is not conclusive evidence that the grant actual or presumed, under
which the right can be exercised is free from all terms and conditions not mentioned
in the Register.

Havinz rezard to what Mr. Bayliss said about the 1301 grant and the terms of the
22 undisputed eniries, I would corcélude (apart fror the 1956 agreement) that the
rights recorded by all the entries in this Register Unit are the rights conferred
by Lord Mortimer on the Burzesses. And it is I think unnecessary for rurnoses of
identifying these rizhts to include in the Register, a statement that under the
graont the rights are not exercisable before the feast of 53t. John Bavtist, and
also unnecessary to record that by usage or implication of law they ceased to be
exercisable at Candlemas. Further some term must by law be implied, which would
prevent all the 22 farmers 2t the same time attempting to graze (as the Register
apparently contemplates) 720 sheep, -95 cattle and 4 horses on this 21% acres; so
many animals would {as it vas said at the hearing) scarely have enough room to
stand upl uite apart from the 19506 Agreement, in the particular circumstances
of this case, I feel no inclination to direct a modification of Zntry No.4 by
inserting a time limit, because only one of the 22 other entries contained such a
1imit and because the entry relating to grazing rights attached to Bilbury 'arm,
which was made pursuant to =n application made by Hr. Tudze, contains no such
limit,
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Accordingly for the above reasons, on the assumption that the 1956 Agreement has
no legal effect, I decline to direct any modification of Emtry No.k.

But as my reasons may be wrong, I now consider whether what was said at the
1956 Meeting had any legal effect.

That it had some effect was obvious by what was said at the hearins and what
was apparent on my inspection: lands CL.119 and 120 have been and are being
cultivated and it is inconceivable that Mr. Tudge and Mrs. Turner would have
done thlo, if there had been any real possibility of the persons entitled to
rights of common turning ocut at a momenis notice animals on the growing crops;
further the ploughing apart from what was said at the hentln;; would have been
an infringement of the rights of the commoners.

I attach no importance to Mr. Bayliss's etpre551ow "Gehtlemerds Agreement’, or

to the vazueness of some of his answers to questions as to how the agreement could
be ended or as to how it took effect. It may be impossible to deduce from what
was said at the 1956 Heeting that some agreement was reached which varied the
rights of the Owner of Bury Farm and the rights of each and all the commoners and
which could be enforced in legzl proceedings sweessme—cowesczes by a decree of
specific preformance; any such result would I think be far from what anybody at
the ileeting then intended. The essential part of lr. Bayliss's evidence on this
point was not disputed and I accept it; the majority of the commoners who attended
the meeting assuming they had power to regulzte the use by the commoners of the

- Unit Land and of the lands CL.119 and CL.120, proceeded to say how it should be .
used and whut they said (although perhnps expressed with scme lacik of precizion)
has besn substantially acted on ever since. In my view what they did hzad some
legal effect; the proper inference is I think thot there was scme usage consistent
with the 130l grant which enjowered the majority of the commoners to regulzte the
use of the comrion of pasture themby granted, and a legal origin of this usage can
properly be in law ascribed to a presumed supplerental grant. I need not I think
determine ékactly what was the legal effect of the 1956 Feeting; it is enough ®
#wso thot I conclude that it had some lezal effect, that this effect was con-
sistent with and not contrary to the 1301 grant, and that on 28 June 195¢ (when
Entry No.4 was made) Hr. Bayliss was entitled (for how long and under what conditicn:
I need not say) to graze cattle all the year round. This conclusion provides an
additional reason for there being no entry in the Register such as micht be made
as a result of the marginal note on Form 9 above mentioned, and for the Intry not
being altered so as to contain a limitation from 2IzJune to 1 February.

For the reascns outlined above I confirm the registration at Zntry No.4 iz the
Rignts Section without any modification.

I realise that my reasonymay disappoint Hr. Tudse and Mr. Bayliss, in that I leave
unresolved many of the difficuit questions they raised before me. I think some of
these questions have arisen because they have ascribed to the 1455 ict a larger
effect than it has. But for the ict, any difference as to the way in which these
rights of common should be exercised or as to the power of the majority of the
Commoners at a meeting to regulate their use, would be determined by the Courts.
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in ordinary (i.e. not under the 1965 Act) legal proceedings; before the Act was
passed no such legal proceedings were contemplated and the position in all relevant
respects is now as it then was, A

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 to
explain that a person aggrieved by this decision as being erroneous in point of law
may, within 6 weeks from the date on which notice of the decision is sent to him,
require me to:state a case for the decision of the High Court.

Dated this qu- day o‘f M 1974,
| _ (1. Q. !/glxdieu. g;ksz;

Commons Commissioner



