CCOMLIONS REGISTRATION ACT 1965

Reference No. 45/0/208
/ .

_/In the Matter of Cow lane, Adlingfleet, Humberside, | R
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This reference relates to the qﬁéétﬁon of the“ownershi
#dlingfleet, being the land comprised in the Land Section of Register Unit No.
CL 441 in the Register of Common Ia aintained by the former West Riding of

Yorkshire County Council of which no person is registered under section 4 of the
Commons Registration Act 1965 as the owmer.

D of land known as Cow Lzne, -

Following upon the Dublic notice of thisg reference the Co-operative Wholesale
Society Ltd and the Twin Rivers Parish Council each clai
owner of the land in Question, the Vicar of Thitgift with Adlingfleet claimed

to ‘be the freehold owner of 1 acre of it, and the Trent River Authority claimed -
to be the freehold 'owvner of a drain passing through it, .

o other person claimed to have.infonmation as to its bwnership. | ' ii
. held s hearing for the rurpose of inquiring into the question of the ownership

f the land at Hull on 22 and 23 March 1977.

t the hearing the Co~operztive Wholesale Society Ltd was represented by

T I Leeming, of counsel, the Twin Rivers Parish Council by Hr R. Sterling,

f counsel, and the Vicar orf whitgift with Adlingfleet by Mr R T M Sherman.
here was no appearance on behalf of the Severn-Trent Tater Authority, the
iccessor to the Trent River authority, but before the hearing its Clerl: sent a
etter to the Clerk of the Commons Commissioners stating that he was instructed

> withdraw the claim made by the former River Authority, provided that the ovmers

C the larnd acknovledred all statutory rights and rizhts as successors to the

:tfield Chese Corporation which his duthority have in respect of the waterccurses
01 as Covwlané  Drain znd the Adlingfleet Drain which adjoin the land the subject
" the reference. I have no jurisdiction in relation to these watercourses and

" decision on this reference cannot prejudice the rizhts of the Water Authority.

e land the subject of the reference is a long somewhat irregulari- shaped area
nneciing two lanes. By the Adlingfleet, Fockerby, and Hdaldenby Inclosure ict
1757 (7 Geo. IIZ,c.xci; it was enacted that the lane or parcel of ground called
e Cow Lane should %e used and enjoyed by the respective owmers of messnuages and
ttazes in Adlingfleet as a stinted pasture in such manner and Iroportions and
der such regulations as the Commissioners appointed by the Act, or any BT Ehem,
ould in their award direct ang appeint. By the award doted 14 June 1759 the
wrissioners awarded that Cow Lzne should be stocked and 4

> orse being equal to one beast. Many of the numbers
.sts and pigs, severzl being two-thirds of one beast and two-third
luding two-thirds of one beast and two-thirds of one pig to the Vicar of
ingfleet and his successors. Although beasts and Pigs were apportioned to

h omner, one beast and one pig seem always to have been regarded as one unit and

- subsequent dealings were made in such units, usually deseribed as cattlegates
cow gaits.
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)y 1917 the majority of the units had become united tn the ownership of

r J B L Eapson, then living at St Leonard's on Sea, Sussex. By an indenture

ade 27 March 1917 between (1) James BEmpson Lister Empson (2) The Co-operative _
holesale Society Ltd (hereafter referred to as "the C.W.S.")- Mr Bopson conveyed
hat were described as "Thirty seven Cattlegates or rights of pasturage for horses
or cattle over land known as Cow Lane in the Township of Adlingfleet out of the
total number of forty four and one sixth like Cattlegates (forty six and a half
actually used and enjoyed) authorised by the Adlingfleet Enclosure Awardy

Mr Empson also conveyed a large area of land shown edged blue on the annexed map.
Cow Lane is shown on this map, but it is not edged blue.- '

he fractons of cattlegates could only be exercised if the owners sold to others or
ombined to let them to farmers in such a way as to get fractions adding up to
omplete units in the same hands. This was done by private arrangement, but the
eneral administration was in the hands of 2 meeting of the owners and their tenants
eld anmually. The date chosen for this meeting was after the coming into operation
f the Local Government Act 1894 the same as that for the Adlingfleet Parish Meeting,
hich it immediately followed. Usually the same people attended both meetings and
ntil 1908 both sets of minutes were entered in the Parish Meeting Minute Book.

fter 1908 there was a separate minute book. Nevertheless, despite this juxtaposition
ach meeting was held separately. The funds available being very limited, money for
epairs to gates, fences, etc, cleaning ocut the ponds, and cuttingz the thistles, and
or paying the grassman who looked after these matters was raised by creating extra
aits, which were let.

his state of affairs continued until 1964, after which grazing in Cow Lane ceased.

v that time all the gaits were in the ownership of the C.7.5. and four others,

ne of whom was the Vicar with his itwo-thirds of a gait. In 1966 the C.7.S.

urchased the rights of three owners, leaving the Vicar's two-thirds of a gait
utstanding, as it still is. There was a balance of between £50 and £60 in the
ait-owvners! bank account. The account was closed and the balance was applied towards
he cost ¢f drainage works on the land.

ince 1935 the C.7.5. has treated all the lend comprised in the Register Tnit as if

t were its o'm prorverty. The first move was to fence off aporoximetely one-third
f it 2t the western end. This part of the land was then levellzsd 7ith 2 bulldozer.
he hedge betveen this nart of the land and the land to the south in the owmership

f the T.iS.7as removed and %the ditcihi alongside it filled up. 4 tile dr-inzse system
as put in and a hard-core rozd constructed along the northern boundary with the
wreement of the Viecar's tenent, who was able to use the road for access to adjoininsg
and 7hich he farmed. This western arez was plouzhed shortly aftermrds and has

een fermed as aravle lend by the C.7.S5. ever since. The lond in the centrz of

he Register Unit has been levelled and ploughed and was put back to grass in 1975.
he rem2inder of the land has been bulldozed this winter with a view to plougzhing

t before re-seeding. :

he Parish Council was not formed until 1974, and lr Sterling said that it was not
l2iming the owvnership of the land, but only resisting the claim made by the C.7.S.

r Leeming argued that I ought to find that the C.W.S. had obtained a possessory
itle to the land by having been in undisputed possession since it purchased the
! zaits from Mr Empson in 1917. It does not appea to me that the C.¥.S. went into
ssession of the land at that stage. Grazing it was not possession adverse to the
iue owner, It was not possession at all, but only the exercise of 2 right to a -
rofit é nrendrza. Furthermore,the fact that the C.7.5. purchased all the saits

cept the two=-thirds of 2 zait velonzing to the Viear is, in my view, equally
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no indication that the C.W.S. oms the land, and the position of the C.W.S. would
be no stronger even if it also owned the Vicar's two-thirds of a gait. The C.W.S.
case mst stand or fall on its possession of the land since 1966, although, as
Mr Sterling pointed out, the C.¥.S. can only really be said to have been in
possession of the eastern part of the land for more than a minimel period.

¥r Leeming accepted that the C.¥.S. bas not acquired a possessory title which it
could force upon an unwilling purchaser under an open contract, btut. he arzued that
that is not the test to be applied in proceedings under section 8 of the Commons .
Registration Act 1965. It is provided by -section 22(2) of that Act that references
in the Act to the ownership and the owner of any land are references to the ownership
of a legal estate in fee simple in the land and to the person holding thet estate.

Mr Leeming argued that all that is required to satisfy such a reference is a good
holding title, which he s2id depends on possession from which owvmership can be
inferred and which is unlikely to be disturbed, althouzh it may not be unimpeachable.
He said that the essence of ownership is possession which is likely to continue
beczuse it has continued long enough to make any other claim unlirely. . This, so

1r Leeming argued, would be sufficient to secure a first registration with a
possessory title under the Land Registration Act 1925 and, since such registrztion
mould suffice to exclude the land from the ambit of seciions 1 (3) and 8 of the Act
of 1965, a Comuons Comnissioner ought not to reguire amy higher standard of proof -

of ovmership in the case of land which h2s not been go registeresd. - :

While I apprecizte the force of iir Leeming's argument that land regigtersd with a~
possessory title is excluded from the amblt of sections 1(3) and 8 »of the Act of
1955, I find myself unable to accept that a Commons Cornissioner need do no more
than satisfy hinself that unregisterad land could have been rezistered. Section 6
of the Act of 1925 laws dovm the effect of fircht registration with a possessory
title. It dozs no%t affect or prejudica the enforcerent of any estrue, rizght or
interest adverse to or in derogetion of the title of the first proprietor, znd
subsisiing or czpable of arising at the time of registration of thet Tropristor.
Tand held on such a titls could only be sold at its full market velue if the vendor
vaid the prenmium on 2n indemnity policy. It may be that in the circumstancas of
this c=se such 2 premium would ve small, but to envisage 2 prenium, however small,
 =ould be to read izto section 22(2) of tie Act of 1955 words whiclh are not fhere.
n my view in the absence of 2 gocd root of title, a persen claining tc be an owner
in proceedinzs under the _ct of 1955 mst show that he has & titie geined by the
operation of the Limitation ict 1939. o

For these reasons I am noi satisfied that any person is the owmer of the lang, and
it -will therefore remain sudbject to protection under section S of the Act of 19565.

I am rejuired by regulation 30(1) of the Commons Commissioners Regulations 1571 to
explzin that 2 person azgrieved by this decizion as being erroneous in point of law

may, within 5 rreeks from the date on which notice of the decisicn is sent to him,
require me to state a case for the decision of the High Court.

Dated this K L doy of 0143 1977

- -/
Chief Commons Commissioner



