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COMMONS RIGISTRATION ACT 1965 _ o B
—Reference No. 20/U/81

In the Matier of Longton Out Marsh,
Little Hoole and Longton, South Ribble
District, Lancashire, :

DECISICH

This reference relates to the question of the ownership of land known as Longtoz
Cut Marsh, Little Hoole and Longton, South Ribble District beirng the land ’
comprised in the Land Section of Register Unit No. CL.100 in the Register of
Common Land maintained by the Lancashire County Council of which no person is
registered under section 4 of the Corzons Registration Act 1965 as the owner.

Following upon the public notice of this reference (i) Mr. Heary Slinger (ii)
the Messrs. Hesketh below mentioned and (iii) Lancashire River Authority clained
ownership of parts of the land in question., No cther person claimed to be the
freehold owner of the land or to have information as to its ownership.

T held a hearing for the purpose of inquiring into the question of the ownership
of the land at Preston on 21 February 1974%. At the hearing (i) Mr. Slinger was:
represented by Mr. D.A.S. Houghton, solicitor of Houghten, Craven, Plant & Co.,
Solicitors of Preston, (ii) ¥r, Henry Hesketh senior and his four ckildren, Mr.
Henry Hesketh, Mr. William Ashton Hesketh, lr. Jo nathan Hesketh and Mrs. Ann
Banks were represented by Mr. W.iH. Balmer, solicitor of Hodgson & Sons, Solicito:
of Preston, (iii) Lancashire Rivers Authority were represented by Mr. H.

Holmes, their clerk and solicitor, and (iv) Longton Parish Council were
represented by Mr. H, Bennett their chairman., Present also was Nrs. M. Peacock,
a past chairman of the Parish Council.-

Evidence was given by the above mentioned Mr. Holmes, Mr, Slinger, ¥r. EH. Hezsket!
junior, Mr, W.A. Hesketh, MNrs, Peacock and lr. Bennett, On the day after the
hearing, I inspected the land in the presence of MNr. Hesketh, Mr., Slinger and
Mr., Bennett. ' . :

The land (“'the Unit Land") comprised in this Register Unit which contains
(according to the Register) 27,878 hectares (about 93,6 dcres), is a stirip
(roughly crescent shaped) about one mile long (a little more if a narrow tongue
at the morth end be included) .and in part (the middle) about 300 yards

wide, It is low lying grass land, the south part of wbich is about 300

yards from the River Asland or Douglas, not far from where txis River flows
into the tidal part of the River Ribble. At most kigh tides, the Uzit Land

is flooded, by a mixture of water cozing in from the sea and water held back

in the River, a mixture not salt enocugh to stop the grass growing o3 the Unit
land, longton Brook forms the north boundary of the Uzit Land and Parra Carr
Gutter crosses the Unit Land near its south end; there are pumerous small dreir
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(natural ditches) which carry the fldod water (and any rain water) to Longten
Brook and the River Douglas. ‘ve 1and ("the Corporation Land") between the.
west boundary of the Unit Land {mostly marked by a low bank) and Longtoa Brook
and the River Douglas, and other lands adjoining the Corporation Land on the
northwest bolided by the River Douglas and the River Ribble, are (so it was
said) owned by the Preston Corporation who aquired these lands when the two
Rivers were confined between training walls. Within the Unit Land and near
{for the most part ‘adjoining) its east boundary, there is a bank (the New Sea

< Cop) in good repair and high enough to keep .the/ -  water off the fields

S

adjoining on the east; in this bank there is a sluice tirough which passes

the Tarra Carr Guttier. Vehicular access .from Longton Village to the Unit Land
is easily obtainable by the road which runs by the Dolphin Public House, and

_possibly less easily at one or two other places. There is a public footpath

on the top of the North Seg Cop {easily approachable.at its north end froz=
Longton Village); for those who walk for fresh air, exercise and a pleasing

‘view, this must be very attractive. When the floods recede, it is possible to

walk over much of the grass land between the New Sea Cop and the west boundary
of the Unit Land; but in places the drains are too wide or the land is too soft
for this to be possible; a stranger walking about too soon after high tide =might

£ind himself in serious difficulties. That the grazing for cattle on the Unit

Land is of value was proved at the hearing and was obvious on amy inspection.

The Rights Section of this Register Unit contains three entries of rights held in
gross to graze cattle over the whole of the Unit Land, and such registrations
being undisputed became final on 1 August 1972. These entries were made on the
application of (1) Mr. H. Hesketh (2) Mr, H; Hesketh. the.younger, Messrs. W.A. &
J. Hesketh and Mrs. Banks, and (3) Mr. Slinger, being respectively to graze (1)
89 head of cattle (2) 6 head of cattle, and (3) 97 head of cattle. Eatry HNo.5
jnclude#s (unique in this respect) the words "from the 1st May to 25th Decexber."

Mr, Houghton put in a written statement of his clieat's case {saying azong other

. things in effect):~ He relied on the Longton Marsh Act 1759 (33 Geo.2 cap xxiiil

and the Award dated 27 December 1821 made under it, particularly the following
words ip such Award: 'Me do hereby award order and direct that the open and
unenclosed Land and the Waste Ground situated ard being on the outside of the

‘said New Sea Cop and delineated and laid down as such upod the said Map or

Plan marked with the letter A and lying between the said New Sea Cop and the

said Rivers Ribhle and Asland shall from henceforth until we shall award order
and direct to the contrary be held and emjoyed, as a Stinted Pasture by tke
several person or persons to wbom an allotzent or alloiments are hereinbefore
made in two hundred and one parts shares or proportions and two fourths one
eighth and one thirty second part of another share and propertion in the

several proportions parts or shares hereinafter mentioned and set forth that

is to say We do allot and award to ... ( and there then follows a series of raames
and a series of parts or shares against each name, of whick the first (as
follows) is typical ... "Sir Thomas Dalrymple Hesketh tweanty eignt parts or

- ghares and one fourth one sixteenth and one thirty second part of anotzer part

or share ... AND we do award and direct that the owner and occupiers of ikhe
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said parts shares gr proportions of the said lands so to be occupied as a Stinted
or limited pasture at liberty to have their Czttle and other CGoods thereupon in
proportion to the Allotments made to then respectively upon and after the
fourteenth day of May yearly and that they continue thereon unfil the twenty-fifth
day of December then next following when the same are yearly to be taken off and
' the said commons remain free and clear from cattle and other goods until the
fourteenth day of May the following". His client and the clients of Mr, Balmer
(2the Joint Claimants") were together entitled by purchase or otherwise to 191
and 13/32 shares out of the total of 201 and 21/32 shares mentioned in the 1821
Award. By an Agreement dated 24 February 1966 the Joint Clairants agreed to
partition the Out Marsh by a short fence thus confining Mr. Slinger's cattle to
the northerly end and enabling Mr. Balmer's clients to graze the southern part
and the Corporation Land withcout intermingling with Mp, Slinger's cattle. Since
the 1821 Award and as a result of the bed of the River Ribble being canalised

. between training walls the course of the River had changed considerably and tte
Out Marsh increased in size and fertility as a result of accretions thrown up by
the tides. Explaining his statement, he claimed that the part of tke Unit Land
West of the Hew Sea Cop belongs to the Joint Claimants as the owners of the

201 21/32 Cattle Gates subject to such compensation. to the owners of the remainding
10% Cattle Gates by way of rent or otherwise as may be agreed; or alternativ=ly
belongs to #11 the Cattle Gate owners. - E ' R

Mr. Balmer on behalf of his clients adopted Mr. Eoughﬁonis written statezent.

Mr. Holmes claimed that the NHew Sea Cop belonged to the Lancashire River Authority
(on April 1 1974 under the Water Act 1973 their interest passed to the Northwest
River Authority). .

Mr. Bennett said (in effect):- The Parish Council were concerned to preserve the’
rights which the pégple of Loagton had over the Trnit Land exercised for generatiaons
walking, collecting driftwood, gathering mushroo:s and so forth. The fence
errected under the 1965 agrecment (being om common land) was illegal.

Mr. Holmes, who in 1951 on the formation uader the River Boards Act 1948 of the
Lancashi=e River 3oard had been appointed their clerk, and who on the formation
under the Water Resources Act 1963 of the Lancashire Rivers Authoritly nzd
continued as their clerk, gave evidexce. . He described the New Sea Cop and the
0ld Sea Cop; generally they are nowjﬁrawn on the 18271 Award Plan. Ee
produced the River Douglas Catckment Board (Transfer of Powers of the Lords of tkhe
Manor of Longton) Order 1943, made under the Lard Drainage Act 1930, bu which
after reciting the catchment area of the River Douglas is a catchment area. for

the puposes of the 1930 Act, that under the 1821 Award (made under the 1759 Act)
the Lords of the Manor of Longton were appointed to administer and carry out

any repairs mecessary in connection with the drainage works referred to in tke
said Act and that by virtue of the foregoing the Lords of the !lanor were a
drainage authority within the meaning of section 81 of the 1930 Act, it was
ordered that the powers duties and property of the Lords of the vianor (insofar as
they relate to land drainagelshall be transferred to the Catchment Board!.
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Mr. Holmes said (in effect) :- . %he Old Sea Cop has for many years been let
for grazing successively by the Catckment Board, the ®iver Board and the River
Authority. . The New Sea Cop had been grazed by the cattle which grazed the

rest of the Unit Land because it was not practicable to fence the New Sea Cop on
the seaward side (the water coming in at high tide made it impossitle to

maintain suck a fence; the wrack brought in would batter any fence down). - EHe
claimed that the Lord of the Manor was the owner before the 13271 Award and his
ownership passed under the 1943 Award to the River Authority as successors of the
River Douglas Catchment Beard. " He referred me to the provisions of the Award:-
ind we do also award ... that all the Sea and other Cops Banks ... shkall be
repaired and forever hereafter kept in repair by and at the joint and proporticnate
expense of the owners and occupiers of alloiments on the said marshes rateably

and in provortion to the value of their respective allotments ... AND for the
“petter and more regular effectuatinggpf all and every of the Sea Cops 3anky ..

hereinbefore directed to be repaired and kept in repair by and at the joint
and proprtionate expense of the owners of alloiments on the said marshes and
collecting the rates and assessments which shall be made and assessed for that
purpose as aforesaid We do hereby award ... that the Lords of the Manor of
Longton for the time being or such person or persons as they shall direct or
appoint shall be from time to time and at all times forever hereaftier the
Surveyor or Surveyors ... of the said Works and the Collector of the rates and
assessments as aforesaid ... ". he also referred me to the part of the award
relating to this "stinted pasture' which described it as being as ''on the
ocutside of the New Sea Cop's.. _ _ ‘ .

Mr, Slinger who is now aged 46 years and has lived at .Marsh Farm for the past

25 years, produced five conveyances dated between 19&8 and 1950 and by which he
acquired 96 and 13/32 cattle gates in the Unit Land, the parcels of suca _
conveyances are summarised in the First Appendix hereto. He said (in effect):-
When he had bought the rights they were called "cattle gates'" and he had always
heard them so described. He registered under the 1965 Act grazing for 97 cattile
merely rounding up the number $6 and 13/32. There is a public footpatk along
Ehe top of the New Sea Cop, but there are no other puclic rights over the Unit

Mp. Hesketh junior who is now aged 41 said (in effect):- Before 1966 his

father (now retired) rented (as recited in the 1966 agreement} all the 200 cattile
gates from the agent (Mr. Eeaton was one of the agents). The yearly rent was

£80 and this rent the Agent divided axong the cattle owners proportionaﬂy&y.

Under the 1966 agreement, (which was produced) the Unit Land was to be divided by
a sheep and cattle proof fence,and until determined as therein mentioned ¥r., H.
Hesketh or Henry Hesketh & Son were to graze the part of the Unit Land north of the
fence exclusively and Mr. Slinger was to graze tke Corporation Larnd and the part
of the Unit Land south of the fence exclusively. He thought that the Heskg£ths

. owned 95/201 parts of the Unit Land; this could not mean that the stint holders
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had a right to depasture 201 cattle tecauze the area would not take 201 catitle,
However, when making the registration under the 1565 Act for grazing for 89 and 6
cattle, they had merely rou.ded up the fxgure &s. 23/32 and 5.5/16 below

" mentioned,

Mr. W, Balmer produced five conveyances dated between 1948 and 1560 by which Mr., E.
Hesketh Senior acquired 88.23/32 cattle gates and a conveyance dated 1960 by

which his other clients acquired 5.5/16 cattle gates; the parcels of such

' conveyances are set out or surrarlsed in the Second Apnendlx hereto,

Mr, W.A. Fes&eth who is 40 vears of age and has lﬂveu in Longuou all his life and’
at 0ld Grange Farm since he was eleven years old, ané had been brought up with
and been intimately concerned all his life with the Marsh said (ir effect):- FHe
is now and has for many years been the person, who on behalf of the Heskeths
arranges for the cattle to be grazed on the Unit Land., The Unit Land can be a
dangerous and treacherous place, particularly when tides are high and there are
storms., He ard his brother are in partnership (he, Mr.W.A. Hesketh, deals with
the cattle aspect of their businress.) Cattle (sometimes sheep) are put on the
Unit Land after high tides and are brought off before the next tide. He considers
the Unit Land is now "no use for anything else: only fit for pasture’.

Although he understood that there were 201 parts in: or cattle gates over the Unit
Land, it would be quife ridiculous to attempt to sraze 201 animals there because
even on a non-tidal piece of land of a comparable ‘dne ore cow per acre would be
intensive stocking in accordance with today's standards. He knew that in 1563
Parish Council had expressed the hope that the rights of the Parish would not be
interfered with and that there had teen sczme discussion about these rights but

in his view the Parish had no rights over the Uanit Land. ‘

Mr. Bennett, who has lived at Lorgion for avout 48 vears, has been a mezber of
the Parish Council for the last 8 years and is now chairman, said (in effect):=
The Villagers have 2lways had free access to the Unit Land: just to wallk over

or for a ceander. He and his family and many others had wallked there ...

He had exercised his ripht o c¢ross it by soing Ircm. the Ferry House (on the
other side of the River Douglas) across the River and across the Unit Land to

the Dolphin Inn.

Mrs, Peacock, who had heen a member of the Parish Council for 14 vears and was '
formerly chairman, explained that the Councll were anxious fo protect the righis
of the Parich over the Unit{ Land and were advised that if they put ir a claiz for
ownership it might bring a Liability on the Council should any zccidents occur,
She z2nd her family and rany others piaved ball gemes there and enjoyed tkhe
amenities. The residents of Longton would be very urnhapoy if they could not
exercise their rishts with the same freedoz as they had for mony years before

the 1966 Agrcement fence had been erected: they were unhanpy about the fence as the
,Unlt land was a ole_su*e to walk on, to exe-c;se their dogs and so on.

[ s R . Cals o ;. .

On this refer ence, I an, as recards the Uu dand concerﬁed wizth “ownership“, a
word by Section 22 of the 1965 Act defined as meaning '"ownership of a legal -
estate in fee simple'. ’

In my opinion the Parish Couxnzil is not the cwner. Tre public have, I think,
a right of way along the top of the lew Sea Cop; bhut I camnot from the thing:s
which Mr. Beazett and Mrs, Peacock descrite as havizg been doze by the
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inhabitants of Longton, conclude that any part of the Unit Land is Parish
property in any relevant sense of this expression. ‘Whether the inhabitants
(in addition to using the public right of way) have a right to do any of these
things, is a guestion which on this reference I have no jurisdiction to answer;
it may be that the answer does not matter mnch;-bécﬁuse as long as the
inhabitants continue to do these things. to no greater extent than they have
done in the past, the owner of the Unit Land is unlikely (whoever he may be). to
. object; Mr. Slinger and lessrs. Hesketh do not object and to fence the Uanit Land
against the inhabitants is impracticable. The fence - erected pursucnito the
1966 agrecment obviously facilitates the grazing of the Unit Land: on tkhis
reference, I an not .concerned with its legality. --
If T am not satisfied as to the ownership, the Unit Land will under Section 1 (3)(b.
of the 1965 Act vest "as Parliament may hereafter.determine'. As zatters now
stand, this future Parliament nominee, will not (if I decide in his favour) ge%
anything of very great value, because (as said by Mr.\.A. Hesketh) the Unit Land
is now useless except for pasture and because the registrations made under the
1965 Act of rights of common as set out above secure to the clienmts of Hr., Houghton
and Mr. Balmer a right to exercise all the grazing rights they need. But it
is possible that the ownership of the Unit Land, subject to such grazing rights
as may now be exercisable, might become valuable; the Rivers might be zore
strictly confined; the River fraffic might increase; the turf ('sea washed")
might be marketed; and so on. . So although the mresent value of the questions
arising on the reference may not be so much, the questions are important, if
not as regards the Unit Land,. certainly as regards land elsewhere. '

. ¢ : :
Mr. Houghton (whose arguments were adopted by Fr. Balmer) while conceding that
the River Authority owned the New Sea Cop, as regards the rezainder of the Unit
Land subzitted that it was. a stinted pasture owned by the stintholders, a fora
of ownership well known in the nortk of Ezgland. After some discussion as to
the effect of the Law of Property Act 1925, by which (amcng numerous other
alteraticns in the law), ownership in comzon of a legal estate in land was
abolished, Mr. Houghton submitted that if I felt unable to direct the registration
under the 1965 Act as owaers, "the persons who owned the cattle-gates" (iz
soze such words and mearning whoever they might be), I should, in accordance with
the transitioral provisions of the 1925 Act applicable to land held in undivided
shares, direct the registration of the Public Trustee as owner.

This is the fi-st case in which such sutzi5sions have been made to a Conzmons
Coamissiorer. Subsequently in two other cases upon which I have not yet

given my decision, similar subzissions have been made. Because I think it
likely that there may be other cases, i record in this my first decision on axy
such sumission, the legal considerations whkich are, I think, applicable.

In Aalsbury Laws of Zagland (4th edition 1974) volume & paragraph 522 it is said
with reference to cattlegates: "In some cases ...; in other~cases the land is
‘vested in the cattlegate owners as tenants in common', and three cases decided
in 1786, .1736 and 1738 are cited. . In the Appendix to the Report of the Roval
‘Commission on Common Land (Cmd. 4623 1958), Sir Ivor Jeanings says of cattle-
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.

gates:. '"Scme ... the soil rezains vested in thz Lord of the Manor ... In
other cattlezates, however, ithe cosmoners are in fact tenants in cozmen of
the land itself, who have sole vesture cr sole pasture, each to the exteat
of his gate because the cozmoners own the land",

Simple tenancy in common (I use these words as Teaning ownership resulting
fron a grant to two or more persons as tenantis in common without any addition
words), is a form of ownerskip long recognised .oy law, not necessarily havirg
anything to do with gracing; although the owners, under a2ny sich ownershi
pay agree between themselves, how or when all or any of %thex may greze ihe
land, this grazing will be under the agTeement, not by virtue of the owner
Also a right to graze animals ox land is a right long recognised Tty law, An
it follows that there is no régon why persons who own grazing rights should
not combine together to acguire the land as tenants in comacn; or conversely.
So in the resuli, disregarding for the moment arcy guestion that there zay be
as to merger, they may under one title together own the land ‘as simple

tenants in cozmon and under another title each severally own a grazing right.
In zy opinion ro such double title as is mentioned in the preceeding paragrazh
is established by the evidence in this case. No such title is contezplated
either by the 1759 Act or the 1821 Award or by any of the conveyances (excent
possibly that dated 1950) summarised in the Abpeadices hereto. The convevances
seenm to me to show, as also did scme of the earlier documents relating to

Mr., Slinger's title produced by ¥r, Houghton (particularly a coaveyance dated
21 March 1883)tnat the rights intended to be conveyed were . the rights
resulting from the 1821 Award, no more and no less.

So the submissions made by Mr. Eouchton seers to me to raise the following
questions:- is there now or was there before the 1925 Act, a forz of owmersri
recognised by the law under which persons can have rights to graze cattle

by virtue of which they together own the land, and at the same tize can own
the land in common by virtue of which owmership they each have the rizht o
graze cattle; if such an ownership, which for convenience I will call
"combized grazing and scil ownership! can in law exist, how can it in any
particular case be recognised; and how is auy ¢ozbined grazing and s0il
ownership affected by the 1525 act.

Tn Section 11 of the Inclosure hct, 1845, reference is cade to: "all gated
and stinted pastures in which the properily of the s0il or soze part thereol
is in the owner of the cattlegates or oiher gates or stints or on any of
them', By section 113 of the said Act, an inclosure award =zy include &
provision for a regulatid, pzsture, and by section 116 "?he right of so0il of
and in all land which shall be converted into regulated castures shall

(with some excepiions) be vested in the persons who under the ..-award shall
be owners of the stints or rights of pasture therein, in proportion to the
shares or alicuot parts which such stints shall be trhereby. declared
... as tenants in commor”, By section 13 of ithe Inclesure act 1303, (o
award may include a provision for stinted pastures; the conditicns on wihich
such a provision may be made, indicate, I think, that those who under tre
award become entitled %o grace the pasture will be the only persozs intereste
in the land so awarded. - :
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In Lonsdale v Rizg (1856) 11 Ex. (H. an& G.) 654, and on an apreal Rirz ¥
Tonsdale (1857) 1.H. and N.923, it was held that those entitled <o cattlegates
on Bretherdale Bank, Westmorland did not own the land; the case was
elaborately argued in the first instance before four Judges (who were ecually
divided) and on an appeal before six Judges who were unanimous. The majority
. pased their decision on the form of the conveyances by which the cattlezate
nad been conveyed from time to time (indicating that they were held of a’
Mznor) and on the use made on the land froa time to time, 211l as set out in

. the case stated then under consideration; but it is, I think, a necessary
jmplication of the majority judgements that a contined grazing and soil
owvmership could exist, otherwise the Judges need have said no more than that
the claim for owaership of the soil was in law misconceived. Further ‘
Martin 3. observed (1858) at page 675; "It was said that in many parts of the
north of England, the owners of cattlegates are the owners of the soil: it
may very well be 50 e It may also be, that a gquestion may arise as to the
Plaintiff's right to the cattlegates by reason of his ownership of the 501l eel"s

The question when cattlegates comprise an interest in the soi} is discussed in
scme detail in the 1877 lectures given by Professor J, Williarms (published. 1380)
at pages 81 et seq. Referring to the authorities before Lonsdale v Rier, ke says
that they ‘are far fron distinct; and in these cases it must, I think, be
.considered that the prrase cattle gate or beast gate was a popular mode of
expressing the ovmership of an undivided share in the soil, coupled with an
agreed mode of enjoying the surface by putting thereon so many cattle, in
common with the cattle of the other owaers of the remaing undivided shares".

By his use of the word "coupled", I conclude that ha thought that the cwnership
of a sbtare in the soil could in law be regarded as combined with the rigzt

of grazing; his reference to an'agreed mode of enjoying the surface' aczounts

I think *o no more than a recognition that if all the cattle gate owners agree,
the grazing and the soil could be disposed of, either togetner or separately,
as mignt be agreeable to all of them; but until such an agreement by all is
made, the ownership of the grazing and the ownership of the soil remalins
"coupled". . . - -

The following words appear in paragraph 2 of Part V of the First Schedule of the
Law Property Act 1925: "Where ... apn open space of land ... i5 heid iz
wndivided skhares, in right whereof each owner has rights of access and user

over the Open ST2CE, eee - The words '"‘open space of land! are pot limited

to the special definition directed to the special purposes of special Acts,

but are to be given their natural meaning; see re Bradford 1928 Ch. 138

at page 142. In their natural meaning they include pasture land and tke

words "rights of access and user” include rights of grazing.

In oy view the 1813 Act, the 1845 Act, and the 1925 Act all impliedly recognise
a combined grazing and s0il ownership, and having regard to Rizz ¥ Lonscdale
‘supra- and Williams sSupra, T conclude that such ownership is recognised by law.
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mis conclusion is not, I think, contrary ito the rul

e that a right of common
is extinruished if the owner actuires the land over wni
(-]

(%)
ch the right is exercised,
see Whita v Tavlor 1559 1 Ch.150; each catilegate cwner micnt
over the encirety, not merely over the undivided share of wrhich nhe ig ¢
Further a persca who registers a rizht of ¢ —=s» is not, I think, by thé

1665 4ct esiopzed or otherwise absolutely precludad from subsequsntly clzining
ovmerspip; it would te unjust that a person lmowing he had at least a rizght cf
commea and tivinking that he mirht be the owner, should belore 1672, if he wished
to preserve his owzership eclainm, be reguired to risk being deprived By non-res-
istration of his right of commonj; but of course in zany cases, a persoz's actuzl
rezsons for rezistering a right ol cozmon Zay e such as to zake it prazcticall;

impossible for him subseguextly to claim ownership.
I now consider how a combdined grazing and soil ownership can be recogzised.

Wwilliass at page 83 supra says: "I believe that, generally spealking, no part

of the property of the soil belongs to the owner of a cattlegaté. It is

often a mere right of comzon for so many cattle belonging to a farm. Sometinzes
it is a right of common in gross for so many cattle. Sometimes it is a right
to an undivided share for several pastures". I conclude (and I think this
conclusion accords with every day usage) that the cere fact that rights of
grazing are called catilegates provides no evidence that the owners are tenants
in common of the land over which such rights can be exercised. ’

But equally, the mere fact that a right of grazing is described as a cattlesate,
is I think, no evidence that the persons entitled are not entitled to an
interest in *he soil., A combined soil and grazing ownershilp can as well 'in a
conveyance be described as "a cattlegate"ﬁgs a ''share'. ' :

In many cases grazing, which is not referable to a grant of a right of pasture
or of a caiilegate, may be reiarded as an act of ounership, a=d therelore
evidence of owmership in fee simple. But grazing or any other act for the better
enjoyment of the pasture bty the grantee of a right.of pasture or ol 2

cattle cate cannot be relied on as supporting a claim for ownership, see Ri=zz
v Lonséale (1857) supra at page 935.

Where there has been an inclosure award, and the conflict is between the Lord
of the Manor who was the owner tefore the award was made and persons taniing

-

wnéer an alloimen:, the positien depends on the consiruciion of ithe award.

e Lord of the Manor. may retain his interest in the legal estote, if 10 1s
not by the award otherwisze disposed of, see R, V Inzlosure (737) 23 L.T.773;
or be entitled to a ben@ficial interest under a trust estztlisned by the awarg,
see Attornev Generazl v Faovrick 1893 A,.C,1. (Conira, the awar mavbe read as
exticguishing every esizte aad irterect of the Lord of the Maror, se&¢ Simzoe

v Pethick 1868 2 §.B. 555. The effect of each Inclzosure Act and awzrd depends
on i:is owa particuler teras, see Dooker ¥ Jomes (1953) 15 P.& C.R. 525.




Apart from an award, the circumstance that the cattle gate kave in the deeds
been treated as part of a manor, is evidence that the owzership is inm tkbe
Lord of the Manor, see Rigz Vv Lonsdale (1857) supra .

Generally, the judgements in Rigg ¥ Lonsdale (1865) (1866) supra, seea to =e
to show that the priciples of law applicable to determine whether in relatiouw
to a particular piece of land, combined with gr zing and soil cwaership exists
are the same to those applicable to determinging the existence of any other
estate or interest in land: the relevant deeds must be considered, along with
evidence as to the nature of the land and evidence as to its use. The -
observations of Fry J. in Robinson v Duleep (1879) 11 Ch.D.798 are I think,
helpful; when considering whether a lease of 1211 their (the lessor’s) warren
of conies at Lakenheath' was 4 lease merely of a franchise or of the land itgeld,
he said at page 836: "Upon the whole reading of the instrument I have come to
the conclusion that although each individual expressioz is probably capadle of
being applied to a franchise, vet-that all the expressions taken together

lead to the conclusion that a corp=eal hereditiment is being dealt with and
demised, rather than an incorposeal hereditiment”. These words are I think as
zuch applicable to a right of common as to a franchise .

I now consider the effect of the transitional provisions of the Law of Property
‘Act 1925 relating to land formerly held in undivicded shares.

The above quoted paragraﬁh from the First Schedule to this Act continues:="... toe
owvnership thereof shall vest in the Public Trustee upon the statutory trusts
which shall be executed only with the leave of the court and subject to any

order of the court to the contrary, each person who would have been a tenant

in common, shall, until the open space is conveyved to a purchaser, have rights

to access and user over the open space corresponding to those which would have

_stubaisteﬂ if.the tenancy in commdn bad remain as subsi}ing". By Secticn 39 of

"the 1925 Act the First Schedule is made effective "for subjecting land held iz
undivided shares to trusts for sale and for dealing with party structures and
open spaces held in common" . . -

Tn my opinion the First Schedule is effective to vest the legal estote in tte
Public Trustee of any land on 31 December 1925 held in cozbined grazing and

soil ownership. And unless and wntil new irustees are appointed ir kis place
the ownership remains in him. So in the result, the owners:ip devolves in
accoréance . with the recozmzendation made in the 1658 Report -
of the Royal Commission supra av page 130, but not adopted by Parliazsent when
Znacting the 1665 Act; but to avoid any misunderstanding, I reccrd that in

ny view because the vesting is under the 1925 Act, the result wiil zot mecessario
be the same as that contemplated in the Report.

I now apply the principles. outlined above to the evidence irn this case.

™-a 1759 Act recites that four -named persons ''are Lords of tae said Manor of

“ Longton and are Tenants in Common thereof; and they and ... five other nezed
Persons ... and soue other persgors are the owners of *he Antiezt Meseuages, Lend
end Tenmemanis within the said Manor; and have severally for themselves s..
Right of Com=zon upon the said waste Grounds ... . . T2e Act proceeds on the

_basis that each of the four Lords of the Mazor were amtitled to =ights io
Coz=on iz the same way as the owners of other lands ir Loz23%on. Thus the
Avt tTents the Lords of the Yansp cither e hemns pe izhorozt coono Intorost

worth noticing in the soil of the land intended to be inclosed.



Under the 1759 Act, the Commissioners are to make an Award cnclosing part of the
waste grounds leaving it open for "further award to be made at a later date
enclosing a further part. The 1821 Award recitesas''previous Award dated 20 July
1760 and was therefore a further award such as was contemplated by the Act, The
pecitals in the 1821 Award show that the lands not enclosed by the 1761 Award were
by. such Award to remain 2 stinted pasture to "be held and enjoyed im the nmanner
‘until further order should be made relating thereto pursuant to the said Act of
Parlisrent ... and that they (the 1821 Commissioners) se. ¢o find that there now
are in or upom. the said open and unﬁﬁiosed lands two hundred ané one Beast or
Cattle Gates and two fourths, one sixteeznth and one thirty second part of another
Beast or Cattle Gate amd that the same are now held and enjoyed by the several
persons hereinafter named in the prorortions, parts or shares following, that is
£0 SAY ees e The operative part of the 1821 Award to which the side note is
"Stinted pasture in 201 parts and 2/Y, 1/8 and 1/32) is as follows: "And we do
hereby award ... that the open and uninclosed Land and Vaste Ground ... shall fron
henceforth until we shall award, otder and direct to the contrary be held and
(»$_s"énjoyed )Stinted Pasture by the fe.cwe person or perscns to whom an Allotment or
Allotments are hereinbefore made in two hundred and cne parts or proportions and
two fourths, one eighth and one thirty second part of another share ... 2nd we do
all award, order and direct the owners of the said parts, shares or proportions
of the said lands so to be occupied as a stinted or limited pasture, and be at
.-1iberty to have their cattle and goods thereupon ... (after 14 May yearly until
25 December next)." Although land over which the allotees merely bad a right of
grazing can properly be described as being 'enjoyed as a stinted pasture', the
operative words in- the 1821 Award are "land ... held and enjoyed as a stinted nasture
by..o" words which in my view are —— properly applicable to a corporeal hereditimeant

No claim on bebalf of the Lords of the Mapor to the ownership of the soil was cade

at the hearing before me; nor as I read thq.1759 Act zae the 1821 Award was any

such claim made before the Act and Award where dnacted and made.
. %

In none of the conveyandes produced to me was a Cattle Gate dealt withk (as they

were in Rigg v Lonsdale supra) as held of the Manor, '

On the above consideration I conclude that the Lords of the Manor had no interest
in the soil before the 1821 Award was made (so that R.v Inclosure
———— supra is distinguishable), alternatively such interest wes extinguished{EED
by the 1821 Award, and the Unit land either was before the 1759 Act held in

combined grazing and soil ownership or became so held after the 1821 Award, On

the l@gal priciples sét out earlier in this decision, it follows that this stizted
pasture is now vested in the Public Trustee. H2 12S not vet tzen aszkod to, :nd Lay
never be asiced to act. '

As I read the 1821 Award, the New Sea Cop therein mentioned had been built belore
the Award was made: the Award merely provided for its repair and upkeep. For
reasona similar to that which are set out above in relation to the rest of the
Unit Land, I az unable to conclude that at the date of the 1759 Act, the site of
the New Sea Cop (which I assume was not them built) belonged to the Lords of the-
Manor. There is notking in the 1821 Award indicating that the Lords of the kanor
had previously become owners, and the North Sea Cop is not alloted o the Loris

of the Manor or to anyomne else. ‘
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Eowever, from the 1821 Award, the 1943 Order, the present appearance of the

New Sea Cop and the evidence which I had about it, I conclude that ever since
the 1821 Award it has been administered as a drainage work by the Lords of the
Manor, the Catchment Board, and the Rivers.Autkority in succession. Everybedy
at the hearing assumed that the New Sea Cop was owned by the Rivers Authority.

' On a common-sense basis, having valked the full length of the North Sea Cop,

I cannot imagine how anybody but the Catchkment Board and the Rivers Authority
as their successor could be the owner, and accordingly, norwithstanding the
absence of any clear indication in the 1759 Act or the 1821 Award, as to
whether the Lords of the i"anc:r, because they errected,or for any other rTeason
were considered to be the owners, I conclude that the Rivers Authority were
at the date of the hearing the owners of the North Sea Cop.

It was generallj accepted that such owneréhip‘extended frem the base of the
North Sea Cop on its seaward side to the boundary of the Unit Land on its
landward side. L

On inspecting the land, I discovered that the evidence about the North Sea Cop
given at the hearing was. as regards small length of cop on either side of the
Tarra Carr Gutter,inccmplgte. About 100 vards before reaching the Gutter,
the New Sea Cop divides. The part on the river side continues straight on
until it reaches the Gutter at which point it ends (appardntly having been
allowed to go into disrepair or having been destroyed by the sea); A starts
again on the other side of the Gutter, and continues to the south end of the

Unit Land where it joins another cop. The other part on the land side

continues without any break along the east boundary of the Unit Land aceross
the Tarra Gutter (there is there a sluice) where it divides again one part
going along the boundary of the Unit Land until it joins the said part on the
river side. ' ' ' ' . ’

On the plan on the 1821 Award the only part of the New Sea Cop delineated
south of where it divides'ithe said part on the land side. :

In the absence of any evidence about the origin of the cops around tle Tarra
Gutter, above described, I can only rely on what I saw on cy inspection. I
infer that under some arrangezent;part of the cops which are on the river

side and through which the Tarra Gutter flows unobsiructed has somenow been
restored to the stinted pasture, 2=3. = that the Rivers Authority, if they
or their predessessors ever owned it do no do so now, ~3ut I conclude tha
the cops everywhere they go aleng the east and south boundary of the Unit Land
are in the ownersinip of the Rivers Authority.

Being for these reasons satisfied that the Unit Land was at the date of the
hearing in the ownership of the Public Trustee and the Rivers Authoritiy as

above set out, I shall accordingly pursuant to section 8 (2) of the Act of

1965 direct the Lancashire County Council as registration authority 1)

. register Northwest Water Authority (successors under the Water Act 1973 of tkhe

Lancashire Rivers Authority) as the owner of thé part of the land comprised
in this kegister Unit lmown as the New Sea Cop including tiZe cop which

. puns gouth of the Tarra Carr Gutter along the southeast boundary of the lazd

comprised in this Register Unit, and including also all drains, ditiches, grass
56d Gther L1ands (if any) & the land side of tr=New Sea Cop (includizs as
aforesaid) and the east and southeast.bourdary of the land cozprised in this
Register Unit, but not includinEZﬁwo cops which are in line oz either cide

of -and at right angles to the Tarra Carr Gutter, through wiich the CGutles

now flows without any obstruction and whick do mot rum along the bounlaly

of land comprised in this Repister Unit and (2) to register the Public Trustee
as the owner of the remaining part of the land cozprised iz this Register Unict.

~
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I am required by regulation 30 (1) of the Commons Cormissioners Regulaticns
1971 to explain that a person aggrieved. by this decision as being erroneous
in voint of law may, within 6 weeks from the date on which notice of the

decision is seat ﬁo him, require me to state a case for decision of the
High Court. ' o '

* FIRST APPENDIX

(Convevances to Mr. Slinzer)

(1) 18 August 1948:- "All those eighty eight Cattle—gates or éarté or
shares and one fourth one sixteenth and one thirty second of another
Cattleogate or part or share ... upon the open and unenclosed land and

-waste ground situate and being on the outside of the New Sea Cop in

Longton ... lying between the said New Sea Cop and the Rivers Ribble and’
Astland".

(2) 5 August 1949:-- UALL THAT one beast or cattle gate of and in the
stinted pasture or outmarsh at Longton near Preston aforesaid and cone
sixteenth of another beast or cattle gate of and in the said stinted pasture
or outmarsh.” o : : .

(3) 23 March 1948:= 'ALL TEOSE two Cattle-gates carrying the right to
agist Cattle in and upon the Marshlands known as Longton Out Marsh in the
Parish of Longton." :

(4) 13 December 1950:= VALL THOSE tke four several cattle or marsh gates
formerly appertaining or belonging to certain closes or allotzents of marsi
1and situate on the enclosed Marsh in Longton in the said Countiy ard

being parts of the properties comprised in a Conveyance dated thke niceteenth
day of July 1947 ..." SR

(5) 31 August 1948:- VALL THAT one Cattle gate Beast or urdivided part or sh:
of and in the open and unenclosed land and waste ground situate and

being on the outside of the Hew Sea Cop on Longton Marsh Longton aforesaid

and lying between the New Sea Cop and the Rivers Ribble and Astland and now
used as a stinted pasture'. . : :

SEZCOND APPENDIX

. {The convevances to Mr. ¥, THesketh)

(1) 24 November 1947:~ VALL THOSE Thirty two and ome na1f Cattle Gates in
and upon the Marshlands knowz as Longtoa Cut Marsh in the said Couxnty'.

(2) 12 July 1948:= "ALL TEAT one part or share and one fourth one=-
sixteenth and one-thirty second part or share of another part or ghare .of
the Vendor of and in the Stinted Pasture on Longton Marsh ... still
remaining unenclosed awarded by the Cormissioners for enclosing waste lands
at Longton aforesaid by their Award dated the Twenty seventh day of
December One thousand eight hundred and twenty one in respect of a certain

Cattle Gate and parts or shares of another Cattle Gate."

(3) 26 July 1948:- "ALL TIOST Three fourths and one eighth part of a Cattl:
Gate on the Cutmarsh in Longton near Preston in the said County of Lancaster.’

N e
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(%) 27 Auzust 1958  MALL TECSE fourteen cattle gates and five eighth parts

of other cattle gates of and in the unenclosed land or outmarsh lying
between the New Sea Cop and the Rivers Ribble and Astland in Longton near
Preston aforesaid the whole of such outmarsh being divided in One hundred
and ninety eight cattle gates and eleven sixteenths parts or shares of
another cattle gate and containing one hundred and eight and a half acres
in statute measure."

(5) 1 October 1943:- “ALL TEOSE tweniy four Beast or Cattle Gates eand a
moiety of one other Beast or Cattle Gate in or upon the Marshlands known as
Longton Qutmersh. in the County of Lancaster Together with all co:mon ways
and appurtenances whatsoever belonging or appertaining to the same.'

(6) 15 Apr1l 1950: = - YALL THOSE thirteen parts or shares and one sixteenth

part of another part or share of and in the Outmarsh of Longton aforesaid the

whole of such Outmarsh being directed by the Longton Inclosure Award dated

. the twenty second day of December one thousand eight hundred and twenty one

to be held as a stinted pasture in two hundred and one shares and two fourth:
and one eighth and one thirty secondth of another share,"

'(?) 9 November 1960:= ™ALL THOSE two and eleven-sixteenths Cattle Gates

on Longton Marsh near Préston in the said County of Lancaster,"

{ The Coqveyance to Mr., H, Hesketh the vounger, Fr. W, A, Fasketh, Mr, J,
—Hesketh and Miss A. Hesketh)

(8) &8 Novenmber 1960.- “ALL THOSE five and three quarters and one eighth an
one sixteenth Cattle Gates or Stinted Pasture of certain Cattle Gates or
Stinted Pasture known as the Longton Marsh Cattle Gates and situate at
Longton near Preston in the County of Lancaster and also the usual and
unaccustomed pronortlon and extent of the ground and soil of or belonging to
the said premises.as the same are usually occupied or enjoyed in or upen the
said stinted pasture by the owner or tenart or owners or tenants of the said
Marsh or Cattle Gates as aforesaid in respect of thereof with thelr
appurtenances.'

Dated thes /5 k  asy o fl; 17/

COMMONS COMMISSICNER




