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27 the road leading to *he heaé of She ?each from the shingls ridge above high-

weter mark inland to the sea defence Bank and from the aforamentioned road—
- southwards {o the *Parish Bchr‘ﬁ“y with Wol ferton', which degcrintion is fallewed
~br ths words "Right Halﬂ in graess. as mruq+acs” ' :
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1 . 1727) to ut forwar tos additional ground thas
was not eniitled fo anply for the registration in the cacvacity
ZFzzister, and the argument was concanirated on.this scint.
1 L swration authority was required oy section 4 (1) of the Act
' fer any land as common land or, as the cass may be, any right:
7 land. on application duly made t5 it. Tt is provided by section 4 f2)

arplicaiion for the registration of any land as common land mav-ha nade
Act does no% defins the v persons who may aponly for the
ovar land.

. vno could apply fox the regisiration of =z Tigat of common were defined
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imendment) Regulations 1948 (3.1. 1%62 Mo. 553), it hain i3
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) of the H1ghwavs Act 1959, The actual participation of %
n the repalr of hl;hwa s ceased when the duty (as disjinet fr

lty) to carzy out the remairs was impoesed. on the Suxrveror of highways.
6 of the Highways sct lﬁa: t is therefors necessary to consider
nhabitants of a narigh acted collactively in the- ulSanrg° of their
lizability before the coming infto forzse of the ict of 1835.
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2 I3 first has %o be horne in mind that the "inhabitants" liakle to =

Wfiwvars of a paliffsh were nol literally ﬂver"Aman, woman, and child i

. the parish, bui the occupiers of land ‘in the parish {1 Rolla's Abrlngemen
Zawkins's rleas of the Crowm (2%h 2d., 18 699) Those subject to +he 1i
ware fherefore casily identifiable,the re ehee o mending arﬂ repairing %
reads and highways in the varish of Snetiizham in the Act of 1762 shows t

pverzons are the inhabitants fthers rsferred 1
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meetings'" and it fu Wzr*}'l\..u appears from section.65 of that statuié that the inhabitants

of a narish could a2gree upen action at a "mublic: meeting!

Since it does not apzear {rod the auithorities that %he inhabitants of a parish

in th2 sense in whinsh the word "inhahitanis" is used in. the ieci of 1742 could
taks collective aciion without agresing uvon it at a2 mibliec meeting, it follows
that an apnlicarion for VEFlHJ_JulOH under the Act of 19A3 could only be %aken in.
pursnance of an agresment made by the inhahibtants-at a *uhllc meeting. = THeme: isw
at this stage of the procesdings no evidence tha¥ such an agrsement was aver made.

Dut by the application of the drinciple conveniently surmears iged In the marim
Phinig Sra esyrmuntur riie et solonniier assa acta 1% must te prasumed that thers
. n an agrzemant. 3uch a nrzsumntion. ‘ 1%

span 1o the Objscinr fo prove thai no ~nhii
nlace or that, if there was such a mesdinm,

ezinTravion was not agreed woon. T oughi here
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ani. I oy orisw =uﬁqk_qfa¢h,an- zould validly maks ap apnlin

“on without the inhzkitanis at largs in suhlic neeting

asaemblany ses ner : R in ivid v Silver (J'Ct\ 10,203 ik pn.E257.
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medifying +the registration.
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intarest in all oroperty vested ip the Smrchwardens and overssersy: of
(with. scme irmatewmial ecceptions ), vestad in the Parish Council,

of the Poor Felief ic: 1313

i M- e Pozﬁewia'a:gued that Section 17 of the et 6 1R19 ang Section 5 of the

i &cs 27 1924 conld not orerate to wves: ithe righis of the inhabitanis of a Tazish

[ in +ha TETishicotneil, and ha relied upon the decision n ¥Wrid v Silvarp, 19633

‘i 1 ZR.243, In that case she inhabitants of 2 narish H%d by ancient usage.

; confirzed by statute in 1792, the right to hold a fal= op wake on certain land,-
in action for an interference with this Tighs was brought by certain inhabitants
o 17 a7t themselves and alz other imhabhitants of the ;ar*shu Thea defendant

i Shlzeted that the action was not maintainable by the plaintiffs hecause +ha right

f 221 passad . the Parish Council by wvirktne of the Acts of 1312 and 12%4. T yag

; neld %tha% the right there in question was ugite incapable of vesting in anyone

' STe Section 17 o<
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Act of 1319, Russell L J said at p. 271 that the Tight %0 hold sz fair or
W22 vWas not propexiy capable of heing turned to aceount,
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specified in the First Schedule hereto. Mr Cooke who has lived in the Parish
for 5 years, then gave oral evidence in the course of which he produced the
documents specified in the Second. Schedule hereto, and Mr A H Dewing who has
lived in Long Stratton for the last 15 years and is now and has been for the
last 10 years a member of the Parish Council, also gave oral evidence., Two
days after the hearing I inspected the land, it having been agreed that I might
do so unattended.

Mrs Bonney in her declaration said (in effect):- Her father Mr S Reeve
purchased the said three dwelling houses on 4 March 1925, and died in Sibford
Gower on 17 August 1946, They are now vested in her mother as tenant for life
under his will. She (Mrs Bonney) lived in Tupsley from June 1957 for upwards
of 2 years and arranged "for the erection of the concrete post and iron bar
fencing which exists around The Plain... the pedestrian rights of way across
The Plain were respected... The reasons which prompted the erection of this
fence were that The Plain was in bad repair and was an eyesore it was used for
car parking particdarly by visitors to the Swan Public House opposite and -
frequently by a mobile fish and chip van..." ‘

Mr Cooke said (in effect):- The maps and photographs he produced showed that
the.Unit Land before it was fenced (in about 1958 as described by Mrs Bonney)
kad for many years been open space,apparently public land open to the Main

Road. He had studied the local history, eg he had looked at the documents from
the Parish Chest deposited with the Norfolk County Records; they go back to 1540,
and are mainly of Parish Meetings; in these records there are numerous references
to Fairs held annually, however he had found in them no particularSof The Plain.
He had also looked at Kelly Directories.and hite Directories, and considered
local hearsay from older inhabitants of the Village. (When asked in cross
examination what he had read and heard of the use as a fair ground, he said) he
had heard that a small Fair with amusements and so on did come and stand in
rlaces at variocus times, and had heard of a market there and read about basket
makers,

Mr Dewing said (in effect):~ MNMr Self a retired butcher had lived in the farish
all his life, and was very much concerned with Parish matters, always attending
Parish Meetings. When he died he was about 30 years of 'age; he lived 50 yards
from The Plain. | '

I record that if the reliability of the copy documents and copy postcards
produced by Hr Cooke had been challenged I would have allowed an adjournment,

to enable the originals to be produced. However Mr Guppy accepted that the
photographs are copies of postcards made about the date stated by Hr Cooke
(between 1900 and 1910 so I understood) and that the Parish records do mention
Fairs as also statéd by Mr Cooke, However what was not accepted was where

I'r Self gets the other information mentioned in his statements (RWC 1 and CR 8).

tr Guppy contended that the hearing was nothing to do with ownership, a matter
whick I can only consider under section 8 of the 1965 Act, and that the Parish
Council had not established in accordance with the burden of proof required by
the Act that the Unit Land is within the section 22 definition of a town or
village green, which so far as relevant is: "land on which the inhabitants of
any locality have a customary right of indulging in lawful sports and pastimes'',
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As to burden of proof:- Under the 1965 Actaregistration to which no
objection- is made becomes final without any evidence other than the applicant's
declaration on form CR 8 that he believes the land is a town or village green
(although’/Mr Self in this case gave additional information in his '"Remarks",

he need not have done so). Under the Act a Commons Commissioner has a discretion,
see sectien 63 but subject to exercising this discretion, there is nothing I think
in the Act precluding a Commons Commissioner if an Objection is not supported at
all from confirming the registration without any evidence being given at the
hearlng on behalf of the applicant. If Parliament thinks that a declaration on
form CRY enough when there is no Objection, I should not I think impose a greater
burden on an applicant if the objector does no more than claim,.without providing
any reasons or evidence, to be the owner,

However in this case some evidence, ie the declaration of Mrs Bonney against the
registration was given, I must therefore balance ~———————> as best I can the
evidence for and against the registration; but I reject the suggestion that the
Act imposes some special standard of proof,

I accept that I am not concerned to determine ownership of the Unit Land, but do
not accept that evidence suchasdocuments of title, acts of possession and other
acts of ownership are irrelevant on the question whether land is within the
definition. If, for example, evidence had been given that the Unit Land had been
dealt with in the documents of title relating to the three dwelling houses as if

it belonged to them (eg expressly or impliedly conveyed as being free from any
customary rights), or evidence had been given that successive owners or occupiers
of the three dwelling houses had on the Unit Land done acts of possession inconsistent
with it being subject to customary rights, such evidence would in the bdlance

weigh heavily against those vho contended for a customary right. But contra if

no such evidence is given by persons who could if it existed easily provide it,

or if their evidence is slight, evidence for a customary right although also

slight may on the balance be decisive. Without some qualification therefore,

it is not correct to say that the burden of proof against an owner is heavy,and as agair
a non-owner is light;evidence which would support an objection that there is no
customary right, may bte the same as the evidence which could in proceedings under
section 8 support an ownership claim, but the guestion in the section 6 proceedings
is different, because land privately owned may be subject to a customary right;

in proceedings under section 6 it is necessary to consider whether the evicence
indicating ownership, in addition or alternatively indicates the non-existence

of a customary right.

Mo explanation was offered as to why the conveyance of the three dwelling houses

to Mr Reeve when he purchased in 1925, was not produced. Mrs Bonney in her
declaration says that when he purchased it was "described as...containing

according to the Tithe Apportionment of the said Parish altogether thirty newches..._.
The tithe map produced by Mr Cooke shows the east boundary of the Main Roads

through the Village as an irregular line apparently the front walls and fences of

the adjoining lands and buildings, and shows that the Unit Land and the road as

all one piece, that is it shows that the Unit Land was not included in any tithe
apportionment. I conclude that there is no document of title fo the three

dwelling houses made on the tasis that the Unit Land belongs to them.

At the hearing the Unit Land was always referred toc as "The Plain', Mrs Bonney

in her declaration always so calls it. Apart from the below mentioned Rights of
Way Act 1932 notice, it does not appear to belong to the three dwelling houses.

T conclude that the Unit Land was never reputed so to belong.

-3 -
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But Mrs Bonney does say she erected a fence, and erecting a fence is an act

which could be such an interruption of a customary right as to indicate that

there never was any such right. From the appearance of the fence and Mrs Bonney's
reasons for erecting it, I conclude that the three dwelling houses do benefit
-from it.. But the fence is of a character (it is not exactly as Exhibit A describes
as "'proposed'"), that it is appropriate for the preservation of the land for
reasonable use by the public; pedesirians are not obstructed from going on it
wherever they please; there are gaps in the iron bars, so the fence does not
altogether prevent motor cars being driven onto the Unit Land; for purposes such
as are usually associated with amusement fairs, the bars are little or no
obstruction, At to the grateful letter for premission (Exhibit B) writtem by

Mrs Sargent, I have no evidence of her knowledge of the locality; the permission
referred to was not for any recreational use.

In my view the evidence summarised above against any customary right does not
amount to much. Mr Guppy contended in effect that there was no contra evidence
or no reliable contra evidence. It being agreed that in recent years there has
been no use of the Unit Land for recreational purposes, I must consider whether
.any use in the past (say before the 1939-45 war) can be inferred. :

It is I think unfortunate that no inhabitant of the Village who has lived in the
Village more than 15 years ago,gave oral evidence. It is also unfortunate that
Mrs Reeve who is convinced that the Unit Land is not within the 1965 Act

could not give or provide oral evidence and did not say why she was so convinced.
I know what the Unit Land and its surroundings now looks like, and I have evidence
{the photographs) of what it looked like 70 years ago, and evidence (the maps)

of what it looked like in 1850; I have the .evidence of the concern of the Parish
authority over many years with Fairs. In this context I must consider the
observations of Mr Self which I can treat as evidence of matters within his
knowledge.

In his 1968 letter (RWC1) Mr Self says:- "The plain from living memory; % before
nas always been reckoned as parish property, & until recently no claim has been
made otherwise by the Reeve family. Hany old residents can confirm that it was
used as - a market place. Fair ground, stalls, pedlars, etc. DPolitical meetings.
Parade ground for Home G4 & British Legion. Shoppers Car Park, also old type
steam engines, for a pull up »lace on passing through., Two fairs were held
annually Whit Tuesday & Oct 12th (confirmed by old records). A fair ground was
granted to Stratton by King John in 1267, also recorded..." His remarks (CR8)
are similar except he also mentions "Fancy dress parades etec...Village Quoit
GameSess"

Although Hr Self uses the words '"Many old residents can confirm", having regard
to what Mr Dewing said about him, I interpret his letter ass stating not only
what many old residents had said to him about the thingswhich had happened, but
also what ne as an old resident himself knew had happened,

It is unfortunate that Mr Self in his statements did not clearly indicate what
he imew from personal observations during his lifetime and wnat he inferred from
his researches into what had happened before he was born. Notwithstanding the
gaps in the information put before me, having walked up and down the main road

by the Unit Land, having compared it as it now is to what the postcards show it
to have been, having considered the apparent age of the houses {nearly all around
the Unlt Land appeared now to be essentlally the same as they were 70 years ago),

-4 .
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and having considered the general layout of the Village, I feel no hesitation
-in concluding from Mr Self's statements that the Unit Land and its surroundings
have far many years been used as he described. It would be unrealistic to
suppose that he used the word '"Fairs'" as a term of art limited to marketing,
see Wyld v Silver 1963 1 Ch 243; and as not meaning, or at least including
amusement fairs such as Mr Cooke said he had heard about; without his evidence,
I should infer that amusements fairs must for many years before and after the
1914-18 war have come to this Village as they then came to many others,

Mrs Bonney in her declaration says: "I myself have never heard of The Plain

being used as a recreational ground by the Villagers or for holding fetes, fairs

or parades. It seems to me that by reason of the size of the piece of land,

and its proximity to the main road, even if such fairs were commonly held,

these days the piece of land would not be suitable for holding of such events

upon it". I agree that the Unit Land, being so small could not sensibly be

described or used as a "recreation ground", or sensibly be itself be used for

fetes, fairs or parades. But in my opinion a registration is not 1nvalld

merely because those responsible for it might have registered more land :

there is no reason in law why land skould not at the same time be hlghway,and place

for a market,ard a fair grard{using the wordsas a term of art)and subject to

customary recreational rights; the circumstance that for the last 20 years )
greatly increased motor traffic has made it impracticable to use the main road

for anything but highway, is not I think a reason for invalidating a registration

under the 1965 Act of any land which may be left. In addition to the Unit Land

being used with the surrounding land for an ordinary amusement fair (as I infer

that it has been for the reasons above stated), lir Self particularly mentions

queits, TFor such a pastime the Unit Land is ag regards size and

(belng near public houses) situation, very suitable.

>

The evidence in favour of the Unit Land having been used by the inhabitants

of Long Stratton for sports and pastimes for many years before the 1939-45

war, when analysed as above may appear to be slightjmutwhen imlanced against the
contrary evidence, is I think enough to be decisive,” It is perhans unfortunate
that I did not at the hearing have more information; but from what I was then
given and from what I saw at my inspection, I am convinced that the Unit Land
(possibly with other land surrounding it) is subgect to the customary rights as
‘now claimed by the Parish Council.

I record that on my inspection I noticed on the front wall of the dwelling
houses, this notice: "RIGHTS OF WAY ACT 1932. THIS FORECCURT IS PRIVATE LAID.
PARKING OF HOTOR CARS OR OTAER VERICLZS IS 10T ALLOWED BUT TIE PUBLIC ARE
PERMITTED TO USE IT ON FOOT UHTIL FURTZER HCTICZI'. As above stated the Unit
Land in my opinion has never been private land, and it was apparently accepted
expressly by Mrs Bonney and impliedly by Mrs Reeve's solicitors in their letter
of June 1976 that the public haverights to use it on foot. However as this
notice was not mentioned by either side at the hearing, I kave in reaching ny
decision disregarded it.

For these reasons I confirm the registratibn without any modification.
I am required by regulation 30(1) of the Comzons Commissioners Regulations 1971
to explain that a person aggrieved by this decision as being erroneous in woint

of lav may, within 6 weekg from the date on which notice of the decision is sent
to him, requlre me to state“a case for the decision of the ngh Court,

- A —— e J
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FIRST SCHEDULE
documen ts produced on behalf of Mrs Reeve

Exhibit A2 Sketch Plan
Exhibit B 11 March 1959 + Letter from Mrs M M Sargent of Morningthorpe Manor,
: (Received) Long Stratton to Winter & Co (solicitors to Mrs Reeve

SECOND SCHEDULE
documents produced on behalf of Parish Council

RWC1 7 April 1968 Copy of letter sent by Mr Self to the Depwade RDC
© RWC2 _ - PRO copy of Tithe map
RUC3 1896 Copy of Plan of an Estate in Long Stratton, Wacton
& Tharston for sale by auction by Salters Simpsen
& Sons
RUCH 1905 0S Survey 2nd edition 1/2,500
(Reprint)
RC5 Colour photographs (transparencies)
1975 A Taken by

of Unit Land viewed from the west looking east

1905 3 Copy post card; view of main road looking south;
Unit Land in the middle distance

1900-1910 C Copy post card; view of main road looking south;
("turn of the the south end of the Unit Land in the foreground
century")

ditto D Copy post card Long Stratton Starr's Series 5840;

view of main road looking south; part of Unit
Land visible in foreground

ditto E Copy post card; view of main road looking north;
Unit Land just visible in background

RuCH 23 November 1967 Letter Depwade Rural District Council to Long
Stratton Parish Council

Dated this 22" day of feplemtes 1976

Cu . o /z°‘&“' ;LHC{LI



