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COMMONS REGISTRATION ACT 1965 .
- References Nos.26 /D/19

26 /D/20

26 /D721

In tre Matter of land at Byfield,

Daventrvy R,D,, Northamntonshire.
DECISION

These Aispnutes relate to the registration at Intry No.l in the Land
Section nf Rerister ™nit MNo.V.G.61 in the Rerister of Town or Village Greens
mrintained br the Northamntonshire County Council =nd are occasioned by Cbjection
No.3 dated 23rd Sentember 1970 and made by Mr. Repinald Haynes, by Objection No.4
dated 7th September 1970 ard made by Mr. Kenneth James Merivale and by Objection
0,10 dated 28th Sentember 1970 and made by Finsons Ltd., which objections were
noted in the Rezister on 29th, 9th and 30th 3eptember 1970 respectively.

The regiciration ohjected to was made pursucnt to an application dated
22nd ‘pril 1952 and n~de by the Byfield Parish Council ("the Council"), The grounds
of thre objeciion were that the land identified by an 2ttached plan (beins in each
case 1 different »ort of this Unit) '"-as not a town or village greem at the date
of registration". ' . .

I held - he=ring fo= thea nurnose of inauiring into these disputes at
Horth~mpton on 2lst July 1972, The hearing wrs 2ttended by the Council who wverse
represented b Mr, DJ. M. Orion-Jonz:s, a2 snlicitor of liessrs. Shonsmith & Harrirson

e

of Naventr-, br I'r. Hayres in perssr and by ir, ‘erivale in rerson,

Tinson~ Lid, did not attend *the aerrrinrs, I hod ~ letter dntad 10th J-1-

1972 sent by Thomas J. Zckford, Rwnds & Zo,, solicitors of llorthammnten to tho Clerh
£ a Torm~vs Zommissioners stntine (fmeonz other things) th-+ thty acted for

' avg Crrvell Ruilding Timited *ke owners »f 1ler Tlose npurchazed from Fivnsons
lders) Timited lost venr, that the snbje~t of the objnction 4id a0t form »zrt

of 1llev Clase and thrt ther had asked the solicitors of Finsornsz (Znildors) Ltd

to ~rron~e for their slients to form-lly witidraw the sbjsetion, Mo sush vithdrawsl
reacrhnd me befare the hearinm. Those attending arreed that I shorld hear 211 three
Aizrmtes tocgether, « .

This Unit is 2 rouchly trir~--ular piss~ of land ("the ™ri-n-le’') irith a
comrarativelr narrow strin ("the Tensue'') projectin~ frem its aorth east corner.
The nowth si‘e (r5 I 5¢2le = map I hrve, zbout S50 roris lonr) of the Triangle is
(stortin- from the west) the front wall of = building ("the Club buildin-") now
or recentls used 25 a Zonservative Club and formerly a 3chool, the front wall of
the house "Toraden Cottage Mo.2 The Green," occupied (so he told me also owned) by
Mr. Merivale and the gate into the field on the nor+h west -nd the -ntrance to th
Tonrte. The sast side' (similarly scaled about 35 yards long) of the Triancle is
the front wall cf the house knowm as "lnowle Cotiage 0.9 The Green," occupied
{zo he told me 2l-o owned) by Mr, Hrimnes ord the front w=ll of = house Xnowm 2s
"The Olde Thatch' oceunied by Mics Smart, The zou*h west side (similarly scaled
about 70 —ards lonr) of *he Trioanrle is a path (or road; whether it could rroperly
be described ns a road uers one of the issues in these »roceedinss) laadins from
the north west to Holy Cross Church on the south east, The Tonrue chuts on th
north side of imowla Zottare and on ifs back sarden and then ~oes on berond anding
at a strean. '
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It was agreed that Mr. Merivale and Hr. Haynes should give their evidence
first.

To the Objection No.4 of Mr., Merivale there wes 2%tnched a nlan showing
coloured red part ("the Red Land") of this Unit, bein~ the part frontinr on
Farndon Cottrge and extendinz right up to the math (or road) leading from the
north west to the Church., Mr. Merivale in his evidence in chief handed me a
written statement (L1 paregraphs), It wes, I think, clerr f»om his explanation
to me of this statement, that his main ground of objection was based on the
prorosition that the Red Land belonged to him; i* was implicit in this prronosition
that because th= Red Land belonged to him, it could not nronerlr he, or be
registered as, a tom or villare green., His ~lternztive ground of ohjection
related to a part '"the Porch" of the Club building, which rart is or was formerlv
a porch nrojectins into this Unit (not into the Red Land but west of it). 1In
suprort of his main ground !'r. Merivale relied on an indenture Aated the 23th
Hovember 1917 whereby Farnd-n Cottacs was nonveved bv . C. Bromley to Mrs. Cov
and a convevance dated 23rd June 1927 whereby Tarndon Cott~ce was conveyed by
Frs, Coy to lir, Simeon Merivale (he died in 1959 and was lr. !'erivale's= father);

particularly on the words in the indenture and converance by which the nroperty
therpbv cmveved wes sxnressed to be bounded by: "a road leﬂd1n~ from the lMain
202d to the Church ~t Byfield.'

There is, I think, no lezal reason why a niece of lznd should not at the

same time be 2 7villz-e Treen over whish the -ublic have richts and be owmed 5

2 erivete irndividual /ho 15 such ovmer also hns rishts. But I understood

Vv, l'erivale to contand . th-t the indenture aond convevance srkowed that the narties
intended to conver the Red Lard as beins held free from nublic richts in the zore
#ar n5 the carder at the bacl was so conveyed. I muzi, I think, consider whather
suclt an infention couls nronarly be ascribed no*witr-tandin< tha* tha amership
of thiz Unit iz not the subject of this reference to me, becauses ~uch intention
zizht, I think, be some (not conclusive) evidence that the Red Lend was not 2
€atm or vill-=e ~raen within the definition in sention 22 af the “et.
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Te en~ble the Jouncil to “e nrovided -rith n c~n¥ of ''r, ilerirale's striemant

and oI the 1917 indenture 2nd the 1927 comverarce, be:cre Hr, lerivzle had concluded

nis evi‘ence in chief, T heard the evidence in chief of ir. daynes. To *he
Cbjection Mo.3 of iy, Yaimes there was at<ached 2 plan showin: edzed red the part
of the Tongue ~butting ~n Knowle Cottace and (rore or less) the lan-i between tre
Red Lon? (s =bove defined with roference to the objection of M», Herivale) and
‘nowle Cottate. Mr. Hoimes handed me -~ nlon crhich ha heé nrenared which showed
this Unit and the surroundin: buildinss on it in such 2 way that the Tonrue was
shoim 23 not existin- as » sepsrate niece of land At 211 and that most o thi=
Unit was zhovm ¢ beloncing either to Tarndon Cottsce or to Knowle Cottace or to
Clde Thoteh. His conteniion was that the whole of the land edzed red on tie nm=n
o= th2 nlan annnxed to iz objecticn whiel nlan was not the s-me 25 thrt he honded
to me, was iz nreparty as part of Knowls Zotia-e =~ri rtarticul-rly that ths small
builiing ("the illes2d Cuthuildine™) shewr on the Re~ister :22n on tha Tontue was

y 1

an outbuildin< of Frowla Cottare., IHe ncauired inowle Totiaze in 1965; the
+llezed Cutbuilding was so he said, then full of ashes, i%s floor level being
higher thon the field behind it; there could be no way through the Tonzue because

of the ashes.

after an adjournment durint which conr locuments hnd been made, Hr., Herivale
shortlry concluded his evidence in chiaf and lir, Hames was sross-excmined by
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Mx., Orton-Jores. He was cuestioned about a deed ("the 1968 Deed') dated the

31st Tecenmber 1968 made between (i) the Council and (il) ¥r. Haynes and nis wife
b which after recitins that the Council was seised in fee simple in nossessicon
free from gncunbrinces of pronartyr delineated on the nlan (being‘this Unit) and
that “r, and Mrs, Haynes were seised in fe2¢ sinmple in pessession of the land also
delineated on the nl=zn (bein~ Ynowle Cottage and the garden behind exclusiva of
any nart of the Triangle and of the Tongue and in particular exclusive of the
Allered Outbuilding) it was witnessed thot in consideration of £5 the Council
erznted to Mr. and Mrs. Haynes a ri-ht of way as indis~ated on the plan (bein~
from the front of Xnowle Cottage across the Trianzle) and that Mr. and Hrs, Foimes
conven-nted with the Council to maintain to the satisfzction of the Council 2
tarmac surface over the road and would use their besi endeavours not to obstruct
it., He was also questioned about - letter dated 214 June 1972 mritten on bsehalf '
cf tre Counell complaininz about ohstruction b him of perscns having a right of
access over the Villace Green of Byfields Mr, Haynes did not nroduce his title
deeds but agreed that they contained nothing to sugzest that he was the owner

of the land in the 1968 Deed stated to belong to the Council.

Mr, lierivnle when cross-examing Mr, Hrynes -sked him about the use made
of the iond for snorts and rastimes, This was the first occasion durins the
hearin~ (which hed already l-stad some time) on which it seemed to have occurred
either to Mr, ilarivale or 'lr, Havmes that such use was in sny way relevant.

e, Ho'mes after some discussion z2s to what exnctly he marnt, »sked me %o record
his evidence on this noint as:- "I have never mowr for the last 40 vears =nvbhodr
use this mit for zvorts a2nd pastinmes." OCn bein~s further cross-exanined by

e, Orton=Jdenes Yz, Y-'mes zaid that he could not recall seeint children pl-ring
on this Unit, ~nd thst althouch ke worked at ‘loodfori for 40 yezrs, he used to

=¢ b the land once a week every 3aturdry from 1931 until 1965 nd durir~ that
~epincd it ras all covarad with routh sraszs apert from the fooinsths which lad to

Taprndon Cottages and fnowle Tottoge,

Mr. !erivale was cross-exanined hv lir, Or+on-Tones, He arreed th-t the
Je~izter ‘it land had alvargheen rough oren zround btut said that children od
wnt wl-vad on $his Unit since 1S48.  hen the new recrention ground hecare amilakle
nis Trtlar chnsad the children off and added thet ~hildren bafore 1983 did not
t~ Wiz lmoledsge plav on the Recister Unit land, '

fn hehal? of the Jouncil Vr. J. R. Hutt gave evidence. He iz &7 years of
a~e »n° "~s lived in the Villrge 2ll his life ~nd {nr th~ last 20 rezrs has -een
~ me~her of the P-prish Covn~il., From 1821 to 15751 he lived in Pmowle Cottr~e,
e saidt= T~ nart of this Tmit was nart of Ynowle Jottace, He remembered the
3le~ai OQutbnildine beinr nsed ~s lawat~ries by *the 3chool, The mit land hsd
Al avs heen uzad % children ~l-yin~ =2l thoush such »ze had heccrme less since the
n-w racrention sraund had been ~rened in 1950: this -waund had tesn siven t- the
Tillere, (the ordnrnce lin- shous it as having an -res o7 4,810 acres) =nd is
situ-*nod oouth 99 =nd ~ddoining this "mit, The vall whick formerl: dividad this
new wacrestion ground from this Unit was ~ulled devm by th~ Jouncil -ith the
intention thet this unit and the new sround cculd he enioyed together, Until
v, Zmvmes hné vary recently nut un concrete tlocks in frent of Knowle Cotinsme
(30 tht the rond to it looked =s if i%f belonred to Fnowle Cottaze), this Unit
ansd the new recre~tion sround -npe-red to be one niace of 1-nd., n area of
1-nd ("the Principal ‘rea') to the north west of this "Tnit -nd nent +o 3anbure
20ad and an area of land ('the Middle irea') between the Princinal rea and
thiz "ni* nd been recistered under the ¢t by the Council 2s 2 town or vill-ze
~raeen an” such registr-tion beins ndisruted had becoms fin2l., The trovellin-s
fairs uhiech c-me to the Villace (2s menticned by lr. Merivale in his statement)
1ad ucad the Prineizal drea end thz Middle Area for *their Tntertninments, and

[¢]
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this Unit for their horses and caravans., He produced an indenture dated

lst January 1904 by which his uncle Mr. J, R, Hutt conveyed the Olde Thatch in
which this Unit was referred to as "a piece of Common Land or Green adjoining
Byfield Green,"

Mr. C, L. Fraser, on behalf of the Council, gave evidence. He told me he
had examined the inclosure award of 1779. Neither this Unit nor the Principal Area
nor the Middle Area were the subject of any allotment under the award, they being
therein described as '"roads'", together with other roads in the Village. I did not
examine the award because it was agreed that the copy of the map annexed to it
with which I had been supplied was a true copy, that the porch was shown on it as
not being part of the land therein described as '"roads'" and that the operative
part of the award had no relevance to these disputes; his evidence was not challenged
either by Mr, Merivale or Mr, Haynes. :

In the course of the evidence two photographic postcards were produced to
me showing as viewed from the west the whole of this Unit with the Church in the
background, except that Farndon Cottage and the whole or some part of Knowle
Cottage were obscured by buildings nearer to the camera. Mr. Merivale dated the
later postcard as having been taken in about 1927 and I from the dress of the
persons shown date it within 10 years before or after 1905. The postcard photographs
show a well constructed stone or brick footpath passing along the south east side
of the Triangle and leading to the Church, obviously not intended for use by
wheeled vehicles; this Unit appears to be rough land bare in some parts and with
scme grass in other parts; without any thing on it which could in any way obstruct
a member of the public who might wish to walk or drive wheeled vehicles over any
part of it; and very suitable and (if no better alternative ground was immediately
available) attractive for games of an informal character as indulged in by young
children and for such communal activities as might be expected in any village.

There was a conflict on many points between the evidence of Mr. Merivale and
Mr. Haynes on the one hand and the evidence of ir, Hutt on the other hand,
particularly as to the use of this Unit for sports and pastimes. I accept all the
evidence of lr. Hutt; he was, I think, a truthful witness. Mr. Haynes's statement
about such use as set out above was, I consider, unreliable. His answers to the
questions of Mr. Orton-Jones about the 1968 deed were, I think, discreditable;
whether or not he is, by the recital in the deed, estooped in these proceedings from
denying the Council's ownership of this Unit, from his answers and his manner when
giving evidence, I am unable to accept any statement of his on any disputable
matter of fact in the absence of some corroboration by some other reliable witness.
In particular, I do not accept his evidence in support of his alleged ownersaip of
any part of this Unit.

There was a conflict between the evidence of Mr. Hutt and Mr. Merivale on
some points. .Mr, Merivale after saying that he had, although he lived at Wolverton
(Buckinghamshire} from 1936 to 1970, perfect knowledre of what then went on in the
Village especially as regards the use of this Unit for recreational purposes,
added that his mother had been in occupation of the house from 1927 (she died in
1969), and that from her he was aware of what took place and his knowledge up to
1970 was his mother's knowledge. Quite apart from any question there may be as
to the admissibility of statements made by Mr, Merivale as to what his mother saw,
I have no reason to suppose that his mother ever directed her mind to any of the
important issues in these vroceedings. As to what at any time went on in the Village
I prefer the evidence of Mr. Hutt to that of Mr. Merivale.



Tven assuming in favour of Mr. Haym~s that the part of the Triangle and
.of the Tongue adjoining Knowle Cottage now anpears to belong to Knowle Cottage
such appesrsnce is, I think, of very recent oriszin (e.z. he told me he planted
three trees there 12 months azo), =mnd in my view cuite insufficient to rebut
any inference which I can, for th~e benefit of the inhabitants, properly nzke
from the use of this Unit tefore 1965 when lr. Haynes acquired XKnowle Cottage.
In my view the alleged outbuilding was formerly a public, earth closet and neither
it nor any other rart of the Tongue nor any part of the Trianrle was ever part
or narcel of Xnowle Cottage or aprurtained or belonged to Knowle Cottase in the
"leaal sensa of these words. Accordingly I reject the objection of Mr. Haymes,
it beinsg based I think on his alleced owmership and on nothing else.

Mr, Havnes treated the inclusion of the front bay window of Knowle Cottrge
(2= he 3nid about 18 square feet of his house) in the land comprised in this
Register Unit as being most absurd. The ordnance survey map on which the Register
map is hased shows this bny window; althourh on such mop the verge line may there
appear to be auite straight, I construe the Register as showing the intemtion that
such lirne shzll follow that dr-wm on ths ordn-nce surver map so that the bay window
is in mv view not included.

The in*roiuctory vords in the narcels of the 1917 indenture and the 1927
sonveran-e sre:- LT that Messuage or Dwellinz House knowm as "Farndon Cotlage'
torether with Jash Youse Strble Loft Coslhouse Pigsty and other Cutbuildings Yord
zrd Gard-n L-rn? theresto adijoining and beleonging"

Tron the evidensce hefore ne marticulowly the nostesrd rhotneranins, T 2noneclude
that =t t-e time when the 1017 indenture and the 1927 convey-nse were made the Red
Lansd was rou~h land and indistin-uishsble from th2 rest 77 this Unif; frem its
anpacronce it could not I think be reg-rded ns icoming within the words above cuoted.
T+ raynsr ocetrred to either of the ==rents of !'», Merivale durins *he long nericd
Aurine whick Sher resided st Farndon Co*tage that thev ~ould use the Red Lend a-
they wouli hove done if thev hnd been swmers., T corcluds %t *he Zed Land is not
wikhin +ha de=criwtion above ~uoted wunder any -o3sinle nesning of the words used.

In my arinion the words in the indenture ard convev-nae ''rond lesding f-om
the 2ir 2oad to B3rield Shursh" Ae not aptly descrite -ny rizrce »f land. The
only way thzt lerds from the !iain Jord ri~ht ur teo the Church ands «ith the
font=nth on the south ess* =ide »f the Trisncle whinsh continues %o The west ~ide
af the Churchnrd and this is rot, I *hink, where 17 wnssez nerr this Unit
antlv dagerihed ag = lrand, I, Intt remembared - +trock nassin~ acress the norther
sice of tha Tri-ncle nesr to the front of Ferndon Taifrce and leadin~ dovn the
‘Ten-ue {not to ke Shurch). There is =z road !momm 2s "Thursh Ro0ad" tome distance
aorth west of +hiz Unit being a publiz nishvrr il lends from enother nort of
tke Willaea to ard »eyond 225t £id- »f the Thurshyrd,

s of ihe indenture =nd ceonverance nre carelascly drawm in thrt
o

i =erivad as "north't, Tsauth', Mrest’! 2nd Meast" relor (as ¥z 2greed
bwefore —me) to the wros noints of the compass. In my view the word "road" cuoted
abnve from tha =-rcels refers to tha whole of thirz Unit =nd the land to the east

between it ‘nd the 'ain nad conaissing of the Central sres, the Middle irea dnd the
adjoinin~ hizhuays, the word '"rosd" bhein~ used in th~ zense of svar~thintover ~hicl
the nublic eculd anrarantlr nass wishort hindronce including *he ver-es of rough
land rizht "= to the walls and huildings anparentl; -mclosinz if. Jueh a "road"
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would for those walking lead directly to the west end of the Churchyard and for
those in vehicles provide a convenient vlace to leave them and proceed there on
foot. By appropriately varying the points of the compass and reading the word
"road" in this sense the parcels unambiguously describe land which does not include
the Red Land, and I so construe the indenture and conveyance. Indeed if the parties
had intended to include in the land thereby conveyed something as different as the
Red Land would then have been from Farndon Cottage and the garden and yard behind,
I should have expected them to have used very clear words showing this intention.
My construction is, I think, consistent with the use of the word "Green" in the
grant in the indenture and conveyance of a right of way, which and can I think be
aptly read as referring to the northern end of the Red Land. Accordingly I reject |
Mr. Merivale's main ground of objection.

I also reject his alternative ground of objection; that I should treat the
whole of the registration as void merely because it included the Porch, seems to
me absurd. That I should confirm the registration with the modification that the
Porch be removed from the Register was a possibility which was not suggested either
by Mr. Merivale or Mr. Haynes, and I see no need to consider it.

In his written statement Mr, Merivale alleges that the Council and certain
persons connected with the Council did certain things which they lmew or should have
known or been aware were irregular. In my view these allegations have no foundation.
4s they might be read as reflecting on the integrity of the persons referred to, I
think it proper to record that in my opinion these allegations ought not to have
been made.

" Neither lir. Merivale nor Mr. Haynes asked Mr., Hutt to elaborate his statements
about the use of this Unit for sports and pastimes and I infer from their failure
to do this that each of them was concerned only with establishing that the part of
this Unit land in which he was interested was his proverty. In my view I can
properly give full effect to the evidence of Mr. Hutt on this aspect of the case
notwithstanding its brevity. The use of this Unit during Intertainment Fairs can
1 think oroperly be regarded as a use for pastires notwithstanding the actual
entertainments were on the Principal Area and the Middle iArea and the use of this
Unit was ancillary. In recent years, because the adjoining new and well keot
recreation ground was better, the use made of this Unit by children for games may
not have amounted to much, but I am satisfied that there has been some.

Sut in considering whether a particular area of land is within the stztutory
definition of a '"town or village green', a test which may I think be properly
applied is whether the area is part of a piece of land which the inhabitants "have
indulged in.., sports and pastimes...'"; for example, a remote area of a piece of
land can be regarded as used for cricket notwithstanding that it is rough and is
outside the boundary line of the game and nobody has ever thrown a ball there;
the test in such a case being whether the area can fairly be regarded as part of
the piece of land on which cricket is being played.

applying this test this Unit I think passes it easily. All the maps before
me show the Principal Area, the Middle Area and the land now roads and paths as
one piece of land open for public use., Mr. Merivale in his written statement
describes the Principal area as ''the proper Village Green''. Registration under the |
act of the Principal irea and the Middle Area is conclusive evidence that they are
town or village green. The 1779 award map which shows the way'from the High Street
to the south was then along what is now Banbury Lane (Banbury Road had not then been
constructed), with the result that this piece of land must then have been more
secluded than now and more suitable then than now for 'recreational use. I can, I
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think, properly conclude that tlis piece of land has from time immemorial been

used for srorts and p=ctimes by the inhabitants of the Village, notwithstonding

that vart~ of it had been separately registered wnder the ict and that parts have
(probably because they are now public roads and putlis footpaths) h»ve not been
register=d at nll; and notwvithstanding also trat the new recreation srouni has now
become or is in the process of becoming part of the same piece of land. ccordingly
I find that the inhabitrrtz of the Villare have a custom=ry right to indulge in
lawful sports and pastimes on this Unit.

The plan attached to the objection of Finsons Ltd shows edsed red on it the
east end of the Tongue beins the nart of the Toncue not edged red on the nlan
nttached to the objectior of Mr. Haynes. As Tinsons Ltd did not apnear in sumvort
of their objection, I make the ssme finding agzainst them as I huave made 2gainst
Mr, Merivale and Mr, Harmes.

Yeither the non-annearsnce of Finsons LtA nor the zaid letrer of 10th July
1972 m=de a2 hearinsg of the diswmute occasioned by their abjection unnecessary;
accordingly ther should I think pa the costs of the Council occasioned by their
objection. towever I racord for their benefit that in my view not more than one
nar cent of the time snent 2t ths hearing before me, 2t which I deslt with all
thmne obicctions torether, can rronerlr he attributed to the objection of Finsons

d. In the cir~umstarces as summorised in this decision, I comsider thot Hr. Haymes

d Mp. Ferivale should eancihi may the costs of the Council occasioned by their
reznective sbiections ~nd that such costs should be taxed on = hisher s~2le than

those r~nwvable nr Tingons Lid,

. Hmtmns, Tv. llerivale an Tinssns Litd to vavr the costs of the
araneedin-z n-zasioned bv their resnectiva onjentisns tc be -ared 2s rervards the
costs mzrzble o lr, iinymes and [r. ‘erivale on scrle 3 and as rao ris those
Fingons Ltd on scale 2.

Tor thesa rengcns I confirm the rogistrstisn without any modific-tion
», Hn

T o recviraed by romulation 30(1) of the Tommons lommissioners Reguloiions
1771 *» am=lzin thot a merson acgri€vel by this decizion as beinz arronecu

in =pint of law may, within 5 veeks Srom the date cn uhiel noticz of the decision
is sent %0 "im require me fto s*ate A cnse for the decision of the High Court.

Dataed thiz 2 dav ¢ N et 1372

o e ﬁk&_“ DAl er,

Tormons sommissioner




