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“"In the Matter of 11 Pieces pf land on ‘the edge of ~I.:-
' the Quantock Hills (1 in East Quantoxhead, 3 in -7 ~* = " "
* “West Quantoxhead, 3 in Bicknoller, 1 in Holforg, .

1 in Over Stowey and Crowcombe and West Bagborough

and 2 in Over Stowey) in the West Somerset

District, Sedgemoor District and Taunton Deane

District, Somerset -

- DECISION
These disputes relate to the registrations at Entry No.l in the Land Section
and at Entry Nos.l, 2 and 3 in the Rights Section of Register Unit No. CL.187
in the Register of Common Land maintained by the Somerset County Council and
are occasioned (D/71 and D/75) by Objection No.0/99 and made by tlr D T Peaster
and noted in the Register on 24 March 1971, (D/72 and D/76) by Objection No.
O/144 and made by East Guantoxhead Trust Company Limited and noted in the
Register on 24 March 1971, (D/73 and D/77) by Objection No.0 /266 made by
Major Thomas Fleming Trollope-Bellew and noted in the Register on 14 April
1971, and (D/7% and D/73) Objection No.0/791 made by Somerset County Council
and noted in the Register on 4 September 1972.

» I held a hearing for the purmose of inquiring into the disputes at Taunton .
on 5 June 1575. At the hearing (1) the Trust Company and (2) Major Trollope-Zellew
were reoresented by Mr A I Donne of counsel instructed by Risdon % Co.,
Solicitors of Taunton, (3) Over Stowey Parish Council were revresented by
Mr F W Sayer their chairman and Mr R Wilson their clerk, and (4) Somerset County
Council were represented by Mr D L Edwards assistant solicitor in the office of
the County Secretary.

The land ("the Tnit Land") comprised in this Register Unit is in 11 pieces
described in the Register as set out in the Schedule hereto. In the Rights
Section there are 3 Ertries: (1) made on the application of Mrs E Gullick of

a right of herbage and a right of estovers over the whole of the Unit Land ard
jn'continuation of these rights over part of the CL.10 land, the CL.26 land ard
the CL.85 land (I was told that the CL.10 land comprises a very large area, now
open and unfenced and known as the Quantock Hills); (2) made on the application
of Mr W C Towells of rights of estovers and turbary over part of the Unit Land
and in continuation of rights over part of the CL.10 land, the CL.26 land and
the CL.85 land; and (3) made on the application of Mr S J Barker of rights of
estovers and turbary over part of the Unit Land and in continuation of rights
over parisof the CL.10 land, the CL.26 land and the CL.85 land. There are 2

~  Entries in the Ownership Section-of Williton Rural District. Council as ouners of part
and of East QJuantoxhead Trust Company Ltd as owners of adother part.
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“The grounds of Objection No. 0/99 (Mr Peaster) are: !The land shaded blue on'the
. ‘attached plan was not common land at the date of registration". “The land 80 -y#ja
_ghaded is triangular with sides about 30 yards long, being Piece mo. 10 (southwest
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The grounds of Objection No, 0/l44 (the Trust Company) are: "The land coloured
pink on the attached plan is not common land, it is used for agricultural’. and
. forestry purposes™. The land so coloured is & ‘¢rescent-shaped piece about 150 |
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' ©'1 (at Perry and southieast, of Higher

' yards long and 20 yards wide, ‘being Piece no, 1
- ground), ' LnEee "'7-";',“.'-';,; S

The grounds of Objection No. 0/266 (Major Trollope-Bellew) are: "The part of b
CL.187 shown coloured pink and unhatched on the attached plan is not common land",.
The land so coloured is an area just north of Crowcombe Combe Gate about 80 yards
long and about 13 yards wide at its south end and about 35 yards wide at its north
end; it is crossed by a motor road from Crowcombe to Nether Stowey. This area
is at the west end of Piece ro. 9 (access from Triscombe Stone to Crowcombe Gate).

The grounds of Objection No. 0/791 (County Council) are: "The land edged red on
the attached plan was not common land at the date of registration”, The lands so
edged are (i) a strip a little over 1% miles long and for the most part about 25
yards wide, being the whole of Piece no. 9 (including the part meantioned in
Cbjection No. 0/266); and (ii) a piece of about 30 yards square, being Piece No. 5
(northwest of Bickroller Hill).

Oral evidence was given by Miss J E May a member of Risdon & Co Sclicitors of
maunton who had on behalf of the Trust Company {their clients) done some research
into the history of Piece no. 1. She produced: (1) a plan dated 1827 of the
freehold property of John Fownes Luttrell Esq, and (2) a copy of Fast Guantoxhead
Tithe Apportionment iward dated 25 iay 1839, The 1827 plan shows Piece no. 1 as
part of plot ncs. 2C0, 2Cl and 202, and described as arable lanéd and shows the
adjeinirg land con the south (part of the large area of open land lmowm as the
Quantock Yills) as Turzy land. The schedule to the 1839 Award shows plot necs. 209,
01 and 202 as "Plots from Common'', and as then being tithadle. liss tlay szid that
the Trust Couzany was a holding comparny for the Luttrell family , and that she
irferred that Piece no. 1, although not now fenced from the rest of the common
land known as the Juantock Wills, had nevertheless ceased to be common land before
1239 and cunnot therefore be common land now, lr Doane pointed out that the Trust
Company is registered as owner of the Fiece. .

lobody at the hearing claimed that the Piece should be regarded as part of the land
¥newn as the Tuantock Tills or should for any other reason be regarded as common
land. Although the evidence against the Plece being common land is slight, I
consider that I should in the absence of any contrary evidence give effect toc it,
and I accordingly conglude that Fiece no, 1 should not have been resistered as
common land. ' ‘ i :

Hajor Trollope-3ellew in the course of his evidence produced an extract from the
Crovwcombe Inclosure Award dated 20 April 1780, certified by the County Archivist,
which contained an allotment to James Bernard and Elizabeth his wife of "one other
plot...containing...310 acres 1l perches being...part...of the said waste ground
called %uantock dills...bounded on the Horth Fast.by part of the Parish of Kilve
...on the South Zast by the said public road or highway...avarded and now called

...Crowcombe Combe...". Ee said (in effect):- At the time of the Objection he
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was the estate owner of the Crowcombe Estate but he has since transferred most.of

it to his son. ‘The Estate had been in his family for a large number of years in
succession to J and E Bernard (they &re ancestors of his) as Lords of the Manor ¥
-of Crowicombe. 7All the land coloured pink on his Objection plan is west‘éﬁd}ﬁa_uﬁkgg..
‘adjoins the motor road (tarmacadamed) mow known as the Crowcombe Road (also known -
“as the Stowey Road), which he identified as the road mentioned in the above ‘%%
quotation from the Award. -He contended that the pink land ceased to be common

dand in 1780, TR EE
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‘Mr Edwards in the course of his evidence produced a copy of the definitive map of
the rights of way in this area drawn up by the County Coun¢il under the National
. Parks and Access to the Countryside Act 1949, showing bridleways, roads used as
public paths and footpaths; Piece no. g is shown as a road used as a public path
and Piece no. 5 is shown as being at and across the Join of a bridleway and of a
road used as a public path. He agreed with Mr Sayer that there is intercommonage
on the fuantocks and that Piece no. 9 (the 1I mile strip) is a comnecting link
between the 2 parts of the QJuantocks, but contended that it is nevertheless a
highway and could mot therefore be common land under the 1965 Acte. S

Mr Sayers said (in effect):- That the Over Stowey Parish Council contended that
Piece no. 9 (the 11 mile strip) is common land although they did not dispute

that there was a disused highway there (as Mr Edvards maintained). There is
heather and gorse in many parts of the strip which would be difficult to walk
throuzh in places; apart froam this, it is possible to walk anyvnere over oOr along
the Piece.

On the day after. the rearing I wallzed a short distance down the no., 9 Piece both

—

froz the Triscombe end and from the Crowcombe Combe Gate end.

or the purjposes of exposition, I treat Plece n0. 9 as divided into two parts:

) Te par: (the Long Strip") extending a little over a aile fron Triscomie

cre to the gate wiere the Piece at its northuwest ernd starts to broaden out, and
i) T™e part ("tae Ead Diece'") extending from the said gate to -ae nortivest
cundary of the riece.

F
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Under the general law apart {rom the 1565 Act, land may at the same time Ge subject
to rights of common and be a public highvay; however under tas 1963 ict (wiich
regulates the registrations now in question) it is clear that common land 'dees
not include...any land which forms part of a highway', see secticn 22(1)., The
Long Strip is bounded by hedges on noth sides nowhere more or zucl mcre than 32
yards apart, which sepcrate it from the adjoining agricultural land; I have 20
reason for not applying to it the ordinary presumption of the law that the

highwvay extends to the wkole width between the hedzes, see Attornmev-Terneral v
Bevnon 1972 Ch.l. Accordinzly I conclude that the Long Strip should not have

been registered as common land. T

'The applicability of the presuzption to the End Piece is less obvious. The
northeast part is crossed by a highway, which joins the tarmacadamed road; this
afterwards runs northwards across extensive open grcund. Tae presunrtion could
not be reasonably applied to such open ground. 3ut there is no reason why it
siould not apply at the southeast end of the Epd Piece. Thaere must therefore
be a place where the presumption ends. .Having lookad at the land and considered
the judsment in Attornev-leneral v Beynon supra, I conclude that the presumption
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ceases to be applicable-at the north.boundary of the End Piece, being the place
where the hedges on either side of the roads and tracks which there meet are
nearest together. I conclude therefore that all the End Piece is also highway,
and should not have been registered as common land.

Whether the land allotted by the above-quoted allotment extends (as Major
Trollope-Bellew contends) to the edge of the tarmacadamed road, or extends only
(as I should be inclined to think having lopked at the land) only to the bank or
to the hedge on the west side of the End Piece is a question which T would prefer
not to decide without looking at the 1?30 Award map and considering the terns of
the Award as a whole. However I need express no opinion as tc the question,
because however the allotment took effect, it can do no more than Erovide an
additional reason for the conclusion which I have (as ahove set out) reached on
other grounds.

As regards Fiece Mo, 5:- Cn the uncontradicted evidence of ir Tdwards that this
Piece is part of the highway, I conclude that it too snould not rave been
registered as common land, |

As regards Piece no. 10 (southwest of Quantock Lodgze) edged blue on the Objection
No. 0/99 plan, nobody at the hearing exgpressed any view at all.

After the lhearing I had some difficulty in identifying the trianmular piece SO
delineated on the Cbjection plan; I found nothing correspondinz with its south
ancd northvest sides,and felt doubtful about the identity of iis zortheast side.
Clearly much of the land norih and east is private and much of the lond on the
south and west is indistinzuishable from the larze open area knowrn as tha Juantoek
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o tie fact that Fiece no. 11 agprears to beloung to ihis ares

common laind and thzat the Objection fails,
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“nit Land had Leen separately registered without Fiscsz zos. 1, 5 and G, and
if cticn Xos. 0/1kL, 0/205 and 0/791 had never been made, the registrazticns
both In ftle Land 3ection and in the Rights Section would have econe finzl under
sections 5 and 7 of the 1985 Act, notwithstandine that the rights rejistered in the

2izhts Secticn are iz continuaticn of identicalrirshts registered over the TL.10

lond ond otlhier lands registered under the 1255 Act and noiui tetanding thaot such
regiztrations agaiast the CL.10 and other registercd land zisht by reason of son
disputes relzting tc such registrations never become final or teccme rcdified in
soze waye This is an aromaly wrich is unavoidable because under tae 1955 ict and
the regulations =made under it an application for registraticn of a rizht of ccmmon
over luand may, if the land is divided tetween two or nore Register Units, result
in the right of ccaron appearing as a distingt registration in ezch such Registar
Unit, and in each such rezistration under sae?’ﬂct and regulations being dealt
with iundependentlyr., .
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I do not kncw whetler the rights registered at Entry Hos. 1, 2 and 3 in the Rizhts
Section of this Register "nit as regards the CL.10 land will a* scme future tize
‘secome final {with or without soue modification) or will ncver Secome final.
sotuithztanding the ancmzly which may result frem my confirming without modification
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o

the registration of such rights against the Unit Land if they against other land
pever become final or are modified, I consider that I must as regards the Unit .
. Land deal with all the registrations finally now. By so doing, I shall I think
do nothing which will prejudice any objection affecting these rights so far as
they may be exercisable against the CL.10 land or any other land, -

For the above reasoas I confirm the registrations in the Land Section of this
Register Unit with the modification that there be removed from the Register the
land coloured pine on the plan attached to OBjection No. 0/14k made by East
Quantoxhead Trust Company Limited and the lands edged red on the plans attached
to Objection No. 0/791 and made by Somerset County Council and such part (if any)
of the land coloured pink and uznhatched on the plan attached to Objection Hoa
0/266 and nade by Major Trollope-Bellew as is not included in that edged red on
either of the plans attached to the said County Council Objection, and I confirm
the registrations in the Rights Section without any nodification.

T am reguired by regulation 30(1) of the Commons Commissioners Regulations 1571
to exzlain that a person agsrieved by this decision as being erroreous in point
of law may, within § weeks from the date on which notice of the decision is sezt
to hin, require me to state a case for the decision of the High Court.

SCIZDULS

Bieces coamrised in the Tnit Land

(1) Pisce at Perry and south of Zigher ground, East Quantoxhead

(2) Tiecz southwest of Staple Plontation, Yest Quartorhead

(3 oiace east of Round Flantation, Vest Juantoxiiead

(%} Tiece west of Iaslett Plantation, 'Yest Juantoxh ad

(=) ~ieca aortiwest of Ziclmeller CIiID, Biclmoller

(6) Tiece 2ast of Juznteck liocor, Dicknoller

(7, vicea nortiviezt of Tarsdize Tarm, Zicimolloer

(7Y Disce mortiwest »f o lian's luand, Folford

(c) Tigce being the access frem Triscombe Stone to Crowcoube Coxte Tnte, Lvar
Jtowey aad Oroweccmbe znd Uest Tagborough

{10) Fiece southwest of Luantccls Lodge, Over Stowey

(11) Tiece east of Zouzd Hill, Cver 3towey

Tated this 1!5* Aazr Of(£)1z-—.~}' 1975
G- A (ﬁ:*““ ;
H‘

Compons Commissicner
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