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Reference Nas, 232/13/154 to 175
CL.63 and 289 and 299 o

TI0MS RL GISTRATION ACT 1965

CL--2-3 23}’])/178 to 1855

. In the Matters of Pieces of land east and south east of -~
' Crook Peak South of South Marsh Waterworks and south of

- Foxes Hole forming part of Compton Hill and Wavering Down =~ -
~and also Shute Shelve Hlll C?mpton Blshop and Axbrldge (CL 63)

and.
~In the Matters of Pieces of land lmown as Croo&s Peak ard
Compton Bishop Hill Compton Bishop (CL. 23)
Sedgemoor D,

DECISION -

ese dispuit2s relate to all the registrations in the Rights Sectionsof Register.
it ¥os CZ.63 and CL.23 in the Register of Common Land maintained by the-Somerset
unty Council and are occasioned by the objections mentioned in my previous decisions -
ted 20 September 1976 and 13 June 1975 and the conflicting Entries No. 36 and Nos
to 7,30 and 31 in the Righis Section of Unit No.CL.63 and the conflicting Entries
42 and 7. 32,.36,37 in tha Rights Section of MNo. CL 23. : -

held an adjourned hearing far “the purpose of inguiring into these.disputes at
ston Super Mare on the 15 and 16 Movember 1978.

D J Bellpw of Messrs, Vezle Benson, Co., appeared for the Compton Bishop Estate.
L A Croem appeared for X¥s Zody and Mr Thorpe, Mr Gunn appeared on behalf of Mre
rn and D.Teylor Ms H R Cap2l ¥Mr L T Smith Mr R W Tilley Miss Sandford and Mr

D Clark and Mrs Searle Eaxer appearad in person.,

T Drivpr =lsz0 attencted on tsunll of the Regisiration Luuhorlty and I a=m -Teatlj
debted to him for the assisiance he gave me.

ege are two adjoining units open to esach other and many applicants have applied
graze the same flocks of sheep or the same cattle over both units. In these
F'S

:cu:su rnces the convenient course was to dezl with both units at one hearing and
is also convenient to give one decision. .

1 the objections are based on various uarcels of land having been wrongzly included
the unit lands and when the case first came before me I came to the conclusion
2t all the objections were well founded other than objectiion Hos. 0/109 and G/113
th made by the Somerset County Courcil. The County Council made these objections
cause to its knowledze the lands the subject thereof were inclosed. At tha first
zrinz I had before ne no evidsnce as to when the inclosures were made and for zll
knew they might have been wrongfully and recontly made. At the adjourmed hearing
was told that these inclosurzs are of long standing and indeed that there have for
ny years been buildings on the land comprised therein and for this reason I sustain
2s2 two objections,

i
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I thernfore conflrm the Entry in the Land Section modlfled by the exc1u31on o
therefrom of the land the subaect of the obaectlons. .

The effect of the obJectlons was to make all the Entrles in the nghts Sectlons,
provisional and it was apparent to me that if I confirmed all the Entries in .

the Rights Sections as they stood without modification as to the quantem of the
animals for which grazing rights were claimed the common would be so substantially-.
over grazed as to make the Rights Sections meaningless. --For this reason I- ad journed -
consideration of all the Entries in the nghts Sections in the hope that the commoners
themselves would .agree a viable gcale of gra21ng and that at an adjourned hearing T
would be’ a.'bln to modlfy the Entries so as to give effect to that scale.

No agreement was reached prlor to the adjourned hearlng and I was not told
of any at:ezbt having:. been made to reach an; such agreenment, :

No obgac ion was made eithexr that rights dld not exist or that ‘the nghts clalmod
wvere excessive, This is a matter for regret. Neo consideration was given to the
question as to whether or not the Rights Sections were realistic and by way of
illustration when the Compton Bishop Estate, by far the largest commoner came to
make # a2 conflicting application.,

¥ith those of its tenant farmers it claimed to graze 2200 sheep, 90 cattle,

40 pigs and 10 horses. This falls to be compared with the case put forward by the
Estate at the adjourned hearing that 1500 sheep or their equivalent £5 the moxirum
nunber of animals the common can asusitain.

The view which I take is that where the 'matter' of provisional regisirztions is
referred to a Commissiorner his duty is, so far as it lies within his power so to do,
to achieve a realistic Righis Section and not to confirm without modification Entries
which can have no praciical affect and indeed which could be misleading %o anycne
gearching tha :scxs*’“ A3 those wio attended the hearing on the first day

accepted that T should moZify the rights Entries with a view to achieving z realistic
Register so far as possible and only hr Gunn who appearod on the second day on
b2half of his wife suggeaund otherwlse. :

In these circumstances Mr Bellgws first submission was that I should have regerd

to the exercise of grazing rights, he said only zbout six persons had in recent
years exercised gravlng rights, that many of the lands for which rights were claimed
were of such $mall dimensions as to be incapable of supporting any animals and that
I should refuse to confirm those Entries and he invited me to refuse to confirm
Entries where the rights had not been exercised for 20 or 30 jears on the *ootlnn
that they had hbeen abandoned.

I ruled against this submission first on the ground that I had adjourmed to
consideration only on the question of quantwm and that in the absence of any objection
to the existence of the Rights cldimsT had no power to refuse to confirm 211 the

ights and secondly because in my view even if I had power I could not refuse to

confire an Entzy without glVlng the applicant an opporiunity to meet the case made
agalnst him,



ving stated my view that the case must proceed on the footlnD that I would
xn¢1rm all the Eniries modlfled as approprlate. ' . ..

| answer to a questlon by Mr Bellew I indlcated that in other elmllar cages my
rroach had been first to ascertain in the light of expert evidence the number of
imals the common could sustain, the "size of the cake", and then to determine.

to what sllces the cake should be cut. : P S T

further stated that in mJ experlence where shq?p, cattle and horses grazed on
w common in most cases 5 sheep were regarded as the equivalent of 1 head of

ttle or one horse or pony and one sheep was the equivalent: of" one goat Yo
e nresent at the hearlng suggested any other equivalents, - ‘

P C Cross a Fellow of the Royal Instltution of Chartered SurVEJOIS gave
idence that he was a partner in the fim of J H Palmer and Sonsz and that he
8 been the agent for the Compton Bishop Estate for the past 15 years. He

id that ihe stocking on the unit land (the common) for the years 1973/78 was
- follows: '

73/74 1450 ewves

74/75 7 1210 ewes
75/76 - 1150 ewes
T8/T7 ‘ 600 ewes
77/78 , 600 awes

- said that in the yeara 1975 to 1975/76 the common was greatly over stocked in
riicular by the late IMr Heal, Mr Dimmock and Mr Capel, who no longer graze the
i=on. He further said tha% in recent years a maximum of 1500 sheep had been on
e copnon and treating, as h2 did a lamb however Young as a sheep, and taking the
=sing rate at 1,125 per ewa. 1500 sheep was the equivalent of 675 ewes. Mr Cross
ve it as his view that 1502 sheep was the approoriate stocking rate and he
oiioned iz zzad for cooporaiion in order to Mave a supply of wavaer cn th2 commen
2 vo burm 50 as to obtair a crop of grass in the spring.

erz was ne challenge to the evidence given by Mr Cross and the queation then arose
te how "the cake" of 1500 sheep was to bz cuts :

irdicated that my provisional view was that the small holdlngs should each have the.

ght to graze 5 sheep and 5 goats or 1 head of cattle or one horse or pony and that

er it had been ascertained how many sheep would be rejuired to meet the claims oZ.

e small holdings on this scale, the remainder of the 1500 sheep should be apnoriioned
the other clairants ln rroportion to the acreages of their respective lands,’

&y experience therz is frequently a weighting in favour of very small holdings
ich were eniitled to rights for their domestic requirements, to keep a 'house cow"
& horse, as distihet from farming requirements., Since I zm compelled to procsad

ke footing that every small holder has rights in my view those rights must at
asv entitle him to graze 1 cow or 1 horse.



-

vas at once apparent to Mr Tilley and Miss Sandford that my suggested app:oach'
1d cause them hardship and Mr Bellew agreed that this was the case. .I indicated =
t it was not infrequent to find a weighting in favour of small farms but Mr Bellew,
le he concedad that Mr Tilley and Miss Sandford could be hardly done by he felt = .°7 7
ble to make ar concession which would confer rights on their holdings in perpetaity
ope I am entitled to infer that while Mr Bellew rightly does not wish to concede |
hits to Mr Tilleys and lMiss Sandfords successors his.clients will endeavour to

t on a year to year basis any merltorious claims to graze in excess of th91r
ict entitlemenus. .:m;. . TeetT ,33-_ g; ‘Lyfeiiﬁu

the course of the- ad;ournment Mr Bellew produced a summaxywhlch he gave to me on
second day of the hearlngs of an apportionment acceptable to him. . .

<} summary is as follows:

11 holdings (25) . 125 sheep

Frost . 200 acres 233 ;

Lovell 372 © 30

ody - 14.6 ¢ 17 o
Sandford 13.6 " _ 16
Amesbury 196 * 218
aylor 16 v . 1g
Tilley 5.6 6
Lukins 50 v 109
pton Bishop Bstate 660 " 132
. 1500

. Creom.
the second day Mr L A[Graas who had during the adjourmment availed himself
the opp o*tunl vy to lPSPECu the register put forward an alternative proposal viz;

That 25 anall holders shculd have rights for 125 gheep
That 5 zclidings of fom:°5 te 59 acres should have righits for 30 sheep 250 shaeep
That nclZars of morz ithan 50 acrses should heva rights for 150 sheep 1200 sheag

1500 sheep

ust mention that each of thers alterrative proposals is based on one false assurption.
the first day Iirs D.Taylor appeared and said she was the owner of Hill Farm comprising
acres. 0On the second day Yy Gunn appeared on behalf of nis wife the applicant under
ry Ho. 24 on CL.63 anrd said that the application was for 90 acres of which his wife
- 80ld 16 acres to Mrs D.Taylor. Mr Bellew conceded on inspesction of the plan attached
Mrs Gumns agplication on that it was for 90 acres and it follows, since I am not
cerned with any apportionment between Mrs Gunn and Mrs D,Taylor that Mr Bellews summary
1s to be amended by inserting Ifrs Guan s an anpllcant for 90 acres in the place of

D Taylor for 16 acres. Tnen again Iir C=oEaYe 5 holders of § to 50 acres arz reduced
4 and there would be ¢ largs holders.

re is the furiher point thai Hr Bellews summary is based on 1,12 sheep for each
2 of bye land and according to my calculation Mr Lukins 90 acres and Mrs Gunns

acres would entitle them to graze 101 sheep not 109 as stated in the case of Mr
ins, If I adhere to the ratio of 1.12 sheep these alterations will inveolve an

rease in the number of sheep from 1500 to 1577.
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. ', Mr Bellgws summary has in the case of the large holders combined several riJT
Entries in one ownership, and in particular the conflicting claims at Entries . .. -
-5 27 30 and 31 on CL.63 which conflict with Entry 36. I did at an early stage e

P v.iin the hearing say that in the case of conflicting registrations made by a

“tenant and an owner I thought that the.convenient course was for the . L
"registration to be that of the owner. What I had in mind at the time was two ... -

" “registrations each for the same land and I overloocked ths fact 28 Entry 36

sought to combine several registrations. Mr Bellpws Summary.seekg'to combine - - -
not only Entries 5 7 30 and. 31 but also Entry No. 35 and other Entries relating.
to lands which the Compton Bishop Estate has acquired since registration. I
was also asked whether a small holder who does not exercise his rights can permit
another comnoner to exercise those rights. In my view all the rights with which’
- I am concerned are appurienant to the lands for which they are claimed and must be
exercised from these lands, see Horris and Ryan,The Law Relating to common land
at pk.3Y and 40 where rights appurtensmt and rights in grass are distinguished;
The Coxpton Bishop Compton.Zatate:somprises several farms and Compton House and

- Cottages etc. In my view I must ireat the Bishop Compton Estate in the same

way 23 all the other commoners and not provide it with a " pool" of rights.

vhich it can apportion among its farms at its discretion. The probability is
that many of the spall holders will not exercise their rights and it will be- open
to the commoners who do exercise their rights to agres as to how, if at all, they
will avail themselves of any shortfall in the stocking rate. In my view the
Coxzpton Bishop Estate zxd Mr W H Amesbury must be similarly situated and if

one of their hcldinzs does not exercise its rights they should not be free to
pass those righis o enother holding. Mr Bellew did forecast the formztion of a
Cormoners Commities and such a Committee will be able to deal with any rights
which are not exercised and will nd doubt give favourable consideration to any
3555 of hardship. ‘ :

I am umatle {0 accart I Crams prozosal, my duty is 4o ascaxtain waat rights
exist and not to artiirate as to whai would be a fair selestion in current
circuzstances vhich zay differ from these which have prevailejin the past ard .
those which may przwzil in future. There is no evidence or principle which would
entitle ne to adipt !> Croams proposal and in point of fact it is open to attack
on the ground thai it is not even fair; why should Mr Tilleys 5.5 acres cerTy
rignts for 30 sheep whars Mr Lovells 27.2 acres carry the same rights and iziass
. nets 4.6 acres carry rights for only 5 sheep?

I propose to deal with this casz in the way in which I s zxpested and in principle.
accepted by > Balleow.

I will confirm all the Entries in the Rights Sections of the Registers other than
Entry 35 on CL.§3 and Zntry 42 on CL.25 and all the Eniries which I confirm will
‘be modified so as to provide that small holdings shall have the minimum right to  _
graze 5 sheep or 5 goats or 1 head of cattle or 1 horse or pony and so as 1o
provide that the remaining holdings shall be entitled to graze 1.12 sheep or
their equivalent for each acre for which the rights are claimed.
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ced as I am w1th no objection to tne rlghts I justlfy thls de0131on on the
ounds that the rights of the small holdings must be presumed to be for domestic _
e to enable the holders to keep at least one house cow or one horse and that ,
vancy and ecouchancy would in the absence of evidence to the cuntrary be proportlon,te
 the size of the remaining holdings and that levancy ard couchancy being impracticable
nce it would result in a very substantial overgrazing of the common. I must presume
Lat the common has been aen31b1y grazed in proportlon to the holdlngs of the farmers. :
am conscious that my de01810n will result in gn increase in the figure Wthh Hr .

ass said was the maximum mmber of animals which the common can sustain by about

5 but bearing in mlnd Mx Cross’ evidence that the current rate of grazing is 600

es and not 675 ewes which he says the common will sustain and the probability that

ny small holdesrs will not exercise their rights I believe that this decision w111
ov;de fo* a2 viable rate ol stocking. -

. Bellew dz3 not providé me with the acreages of the Compton Bishop Estate holdings
d I'r W H Armesburys holdirngs and I must ask him %o provide me with the correct
portionments of these holdings in order that I may glve a dlIECulon to the
gistration Authorlty. :

tries on both CL.63 and CL.23 claiming rights for the same land will entitle

ch cormoners to graze the animals they are entitled to graze over either or both of
ch units but so that not mocre than such mumber of animals shall be grazed at anmy

2 time. ' :

e.modified rights which I confirm are as follows:-

.63 ) ' ‘
tries No. 1 7 9 11 12 18 20 21 22 23 25 26 28 29 33 32 and 39 are small holdlpgs and
11 carxzy tze right to graze 5 sheen or 5 goats 1 head of cattle or 1 hoTse or nony.

b Mo, 2 1220 acres) will carry the right to graze 200 sheep or their equivalent
it Yo, 8 127,205 zeres will carry the right to graze 30 sheep or their equivalent
i 80,10 712,177 acres z;ll caxry the right to graze 13 sheep or their eguivalant
tre- Yo, 1% (13,607 acres will carry the right to graze 16 sheep or their equivalent
tr Mo, 24790 asres) will cerry the right to graze 101 sheep cxr thels sguivslent
too Mo, 37(%3.5 acras) will carry the right to graze 6 sheep or their equivelent
tx No. 34 (20 acres) will carry the right to graze 101 sheep or their equivalent

tries Nos. 14 15 16 and 17 together comprise 196 acres in the ownership of W E Armesbury
d will carry the rights to graze 218 sheep or their equlvalent to be 8““0¢u10n8d in
eportion to acreage among these Entrwes. :

txry Nos., 3 4 5 27 30 31 35 and 37 are now owned by the CO“PﬁOn Blsnop Egiate ard
mprise 660 acres and will carry the right to graze 738 sheep or their equivalent =
be apportioned according to the respective acreages among the holdings.

.23
tries Nos. 1 2 14 21 23 29 31 45 and 46 are all small holdings and will be modified so
vo carxy the rizght to graze 5 sheep or 5 goate and l head of cattle or 1 hoxrse ox pony.

e remaining Entvleq on this unit are tha sames as Entries on CL. 03 and will be modified
cordingly.

\
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am required by regulation 30 (1) of the Commons Commissionsrs Regulations 1971

o explain that a person aggrieved by this decision as being erronzous in point of
aw may, within 6 weeks from the date on which notice of the decision is sent to him,
ﬂqulre me to state a case for the deCISiOﬁ of ths H;gh Court ‘ -

ated this % oy of Decaonbem § 1978 U

.Commons Commissioner



