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COMMONS REGISTRATION ACT 1985

Tn ihe Matter of The Village Green, Zuits
Garth, Thormer

SUTPLTCNTAL DECTSICH

Twig Decision is supplemental to my decisicn dated 17 March 1531 as arsnded Dby
2 on 9 Octaber 1981, whith purported to give effect %o an Agreement reachsd
etwean the Azplicant, Thornter Parish Council and the Objectors Mr and Mrs T
imer. This Agreement provided for registraticn of the land mentioned in
the Tntry in the Land Section except for any part used as a highway. There
was no plan to indicate which part of the area ghown on the register plan was
regarded by the parties as highway.

st gave rise to uncertainty as to effect of a planﬁing pernission

by the Objectors for the development of the 8.W end of their property,
Butts Gartn House. I thereiore agreed to re-open the hearsing acd give u
dafinitive decision as %o which part of the land shown on the Register Map as
part of the Village Green was covered by the terms of the agreement as not
teing part of the highway.

Ty= thig purpose I held a hearing at Bradford on 30 Mareh 1983, which was
adiourmned at the request of the Solicitors for the Parish Council, Messrys
ar—isons of Leeds on the grounds that they were not ready %o present their
lisnt's casa. This wa3 opposad by the Objectors but I allowed the applicatiecn
1+ resexved any cusstions of costs as there was ingsufficiznt evidence on. which
~wa a decision as to the costa of the adjournment at the tize.

adjourned hearing took place at Laeds on 18 May 1933 when the Parish Council
represented by Mr T Halstead of Messrs Harrisons Solicitors of Leeds and the
iactors were rTepresented by ifr P Hunt of Gounsel instructad Ly Messrs Bacson
3atesz and Co, Solicitors of Leeds.

Opening Ais client's case Mr Hunt said that they moved into Buiis Garth Zouse

in 1971. He produced two coloured photographs mounted on a sheet of paper
wnicn I have marked 'A'. These had been taken in Mareh 1983 and the low wall
kad teen built in 1655. The map attached to the application appeared to be a
capy of the 0.S. 1966 Bditien. He produced three maps which were copiza of

—ans enclosed in a letter from +he Regisiration futhority to the Commens
Ca—migsioners dated EO'December 1582. The map markad "A' was a copy of the -
0.5, 1605 Bdision, that maTied 'B' was a copy of the 0.S. 1966 24, and the third
=a=icad '0' showed the site as it was today. His submissiecn was that in the
Azsaement made batween the parties, 'highways' meant the highway as it existed

= £ha date of the igreement., Thz 2ffect of the Azreezmant was thatl *Village
Graon! and 'Tifaway' were zputually exclusive. Both parties must be taken to
have kmewn the staia of ihe highway in 1981 when the Agreement wag nace.
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a M» Mheormasg Naville ZBalmer said that ke and nis wife nad lived
Hause since 1971, The 1966 Zdition of the 0.5. dazl rnot snow
sen Buttg Certh House and Orchard Fouse in its present
7 the boundary was moved 3% feet nearer Qrora=d Eouse ie. in
reviously ine boundary had been at the end of the privet
at the feneing showm in the two photograpns. Cars are
£ +m the low wall,
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Since 1971 the County Counecil had,levelled the surface at the zzad edse and put
g-avrel on it.

Singce 1971, the area south of the words 'Slaughter House‘}ugtpeen vuilt over
and is known as 'The Paddack'. The only ceans of access to Tha Paddock for
vehicles is aleng Butis Garth. Fara vehicles and machinery go along Butss
Carth on their way to Littlermocor Lan=s,

In 1981 he obtained planning permission to build fwo housss on the basia that
access thereto was across the space beazgen tke end of the privet and the fence.

Tn cross-examination Mr Balmer said that Butis Garth was owi® used for access
to The Pzddock and a few farms in Littlemoor Lane. I2 was shown a folder, which
T have marked 'B', containing five coloured vhotographs numbered 1-5. (These
photographs had been taksn by Mz Halstead on 3 May 1983 and were agreed). Mo. 2
showas tha*t tha land in front of the lov wall is not part of the carriage-way.

In reexamination the witness said that the post there shown is on the road side
of the low wall. The other post is by the gate. There used to be a fence
tetween the two nosts which had blewn down in February 1983,

Mr John Rushworth who lived in Station Lane, Thorner, said that he had bdeen in
business in Thormer as an Eatate Agent and Surveyor for the past 15 years. He
wag familiar with Butis Garth and had sold a property in that road. The road
had not varied in the 15 years during which he had lmowm it. The building of
houses ia The Paddock had increased the volume of traffic using the road. Ths
houses were built in about 1970. On an average he would go through Butis Gazth
abtout once a week. The Highway Authority put crushed lime wiik muck on the road
surface.

For the Parish Couneil Mr William Reed, who had lived at Penay Cottage, Butts
Garth, since 1971 said that Photo No. 3 showed him cutting the grass outside
his house.

In September or October 1982 he had seen Mr Balmer throwing into the middle of

the road, soil and grass from the sirip of land rusining alongside the lew stone
wail., r Balmer had said that he wanted to clear the base of the post so that

ha could creosote it. The surface of the strip was covered with grass and weed
and was not in as good a condition as the adjoining grass.

H2 used to park his car beside the grass verge in front of tha stone wall, aboux
1 4" 4o 4' from the wall.

In crogs-exanination he said he had no objectiecn to the houses which Mr Balmer
proposed to build. e was annoved 2t the road being made muddy in front of his
cottage.

In 1971-75 *he occupier of the house next to his used the garzg2 by the sub-
station, :

M» Stephen Walzslsy gaid that he lived at Morvood Bouse, Thorner, 52 was 2

X J »
Farmer and had farmed at Garih Farm for the past 16 years. Ee would travel aloeng
Butis Garth sevezal times each day.



On being shown vhotogzaph B2, he sald that in the paat there u
grass on the land in {ront of the stone wall than there ig iod
= A

Mr Balmer digging there after ihe previous hearing. Fe was az
wall anéd putting the spoil in the road.
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{The witnsss produced an aze=== photograph of the area taken br a ceomme
firm in about 1670 which I did not find of any assistance because ef tn
density of the foliage on the trees.)

In erogss—examination the witness said that his parents had lived in Qrchard
Housa since Chrisimas 1981. His father had farmed Garth Fara for 40 years.
Hig parents were not anxious to have houses built next door to them., OCther
farmers have land in Littlemcer Lane. Ee farmed other land besides Garth
Farm. He only kept a tractor at Garth Farm.

The metalled part of the rezd has bzen resurfaced seversl times.

Tn pe-examination Mr Walmsley said that the wheel-base of his combire-
harvegtar was narrower than the upper parts of the vehicle.

s AL s UL patiionss oy fFat?=y
Mr Kenn=th Wa sley/said he was aged 64 and had lived at the Ozchard, Buit
Garth since December 1981. He had farmed in the arsa for 55 vears and had
travelled up Buiis Carth usually 34 times per day. 0On bSeing shown photograph
B2, he said that he had seen grass growing on tha strip 04ts$ ¢ the low wa_l.

The widtn tapersd from 43ft-1f%. Lttt —iboade M Nproavee
e e Sl

About 35 vears ago he and three other farmers had mde up the road surface.
There was a marhole ai the corner of Littlemoor Lane. 3Before ihe road was macde
up, it was a =ud tracﬁfwith 5-6 yards of zrass verges on either sided. + was
made up with railway stones, He did not ﬁhnu when the grass disappaared.

Tn cross—exanmination the wiiness said that he had dug out the grass from tize
t5 time. The limestons put on the surface of the road never tcuched the ston=
wall. * was not limesions and muck but 1%" limestone wash that was used fo-
resurfacing, the same as is used for roads. The Council had only mended the
read on two occasiocns. The road when it was made up was =moved away fron the
cottage. Catile used to graze on the area in front of the stene wall when
being driven aleong Butis Garth.

Tn ra—examination Mr Walazslev agreed tlet some one could have interfered with

the surface of the iland in front of the stone wall-without his ovledge.

¥= Talstoad submifted tha% the highway did not include the stris frem the 2nd
bom dile x
w0 TR

of the privet hedge e gates into Ths Orchard. My Balner had ramoved grass
and weeds from the su~fase of *he strin. Thare was no svidance that wvahiclas
ran over the strip, Mr Junt suomitted that the evidanc2 shoved that Tha shrip
was part of the highway.

Altliough My Balrer said that in 1971 the County Counzil had levelled tva gurface
of ths :oad adze and n*L gravel cn iy no witness waz salled t2 zonfirm this or
to state wnat, if any,vo=k had been dene to thz surface of the rozd since 1570,
It is clear Irom nhnuug—arhs B3-5 that ths surface of the disputed strip slcoes
‘devm Srom tha frant of the wall towarids uhe edge of tha nmetalled aurlace.
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Yo witness rad aary clear idea of when the grass had bezen ramdved froz ihe
gurface of tha disguted strip and no evidence was given a3 to wnen the low wall
had tesm kuili. Thotographs B4-5 indicate that farm venislez ave not driver
avar the sucfaze of thz disputed sitrin.

M~ Reed's evidence that I Balmer nhad recently clearad the surface of the strip
of gm2ss and wesds while preparin +to creosote the bases of tha wooden posts
was no*t challengad.

ipsroaching the issue historically, I am of opinion that the whole cof the area
between the properties on sither side of Butts Garth was a Villags Green. 4%
least from 1905 there had been a public right of way as shown c¢n the Map martked
ta Mha wid+th of this right of way may have been extended when a metalled

e was put down by Mr Kemneth Walmsley and others but that width did not
232 the surface of this dignutad sirip. In my view the burden of proving

he disputed strip hed ceased to be part of the Vitlage in 1981 and had
part of the Highway is on Mr and !Mrs Balmer and they have not discharged
that burden.

will now deal wih the question of the cqos%is of the abortive hearing on 30

Marzh 1983, So far as I can establish thetmen the relevant facts are that
resice of that hearing dated 11 Pedbruary 1923 was sent %o the person to whom

itha Tiwgt notice of a hearing had been sent in 1981, at his private address, as |
the Clark..to the Parish Council a2t the time. In 1983 he was no longeT Clerk to
ita Parisn Cowuneil and there was some delay in the MNotice rzaching tha present:
Clexk,

Cr: 11 Maxch 1983, Mr Balmar's Sclicitozs wrote to Messrs Harrisons,who acted for
the Parish Couzcilra 1attar which statad that the'Comrons Comaissioner is <o
vaview this matier on 30 March 1983 in se favr as 211 quesiions arising from the
locasicn of the road are concermed'. This letter was aclnowledzed on 14 Marxch
and cn 24 March, Messrs Jarrisons wrote that they had now obtained their client's
imstruistions on the letter of 11 March and expressing a certain view of the

legal position. :

The only concluszion I can draw from this corregpondance is tha% the person
dzaling with the matter on benhalf of the Parisn Council was or sheuld have bezen
aware tha*t ‘here was to be a hearing on 30 March before that letter was sent off

an3 if tha Parish Council or ita Solicitors were likely to be in difficulty in
getting tha case rsady for 0 March, they shoulé have so advised Ir Balmer's
Selicitors, - :

T the Parish Council to pay IMr Ralm

ar “hssge reas
away b tha ad
Cour% Scale 4.

r * er the costs thrown
of +he hearing on 30 Marxch 198% to be taxed on County

g et !
J r T (L2 AvPe F

"'l“—““‘w -



