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COM-0HS REGISTRATION ACT 1965 Reference iios 241/D/56-60

In the Matter of Box Hill Common, Box, Wiltshire.

DECISION

These disputes relate to the registration at Bntry ¥o. 1 in the Land section of
Register Unit No. CL G7 in the Register of Common Lind maintained by the Wiltshire
County Cnuncil und are occasioned by Ubjection ilo. & made by Samith .:nd Lacey Lid
and noted in the Register on 11 October 1971, Objection lo. 77 made by

Hics J I Page and noted in the Register on 6 September 1972, Objection lo. £4
made by Mr G T Lacy and noted in the Register on o September 1972, Objection o 85
made by }‘rs E Il Green and noted in the Register on 6 September 1971, and Objection
Mo. 86 also made by Mrs E M Green and noted in the Register on 6 September 1971.

I held a hearing for the purpose of inquiring into the dispute at Trowbridge on

10 December 1976. The hearing was attended by !fr B A Jones, selicitor, on bechalf
of the Dox Parish Council, the applicant for the registration, and by Wiss E. Hailst
of Counsel, on behalf of Mr lacy.

“fir Jones informed me that the Parish Council was not asking for the registration to
be confirmed in so far as it related to the comparatively small areas which were
the subject of Objections Hos. 6, 77, 85 and 86. This left for my consideration
Objection Wo. 84, which rclated to most of the land comprised in the Register unit.

There is no entry in the Rights section of the Register Unit, so lIr Jones accepted
that the decision of Goff J.@grethen was) in Centrzl Electricity Genercting Joard v
Clwyd County Council /1976/ 1 %.L.R. 151 made it impossible for him to support the
registration on the ground that the land in question is subject to rights of common.
1'r Jones thercfore contended that the land falls within the definition of "“Common
land" in section 22(1) of the Commons Registration Act 1965 by being waste lund

of a manor not subject to rights of common.

ir Jones bascd his contention on the classic statement of Wateon' B.in Aft. Gen. v.
Hanmer (1858), 27 L.J. Gh. 837, at p.840:-

"The true meaning of 'wastes', or 'waste lands', or 'wasie grounds of the
~"manor' is the open, uncultivated, and unoccupied lands parcel of the manor
"or open lands parcel of the manor other than the demesne lands of the manor".

iss Hailstone accepted that the land in question is open and uncultivated and

at present unoccupied. She relied on the fact that substantial parts of the land
had been quurried at some time in the past as showing that the land had been
occupied wnile the quarrying was taking place and so ceased to satisfy one of

- the requirements of Vatson B.'s definition. There was, however, no cvidence as
to the persons who had carried out the quarrying. The mere fact that quarrying
was carried out is consistent.with its having been done either by the lord of the
manor or by tenants of the manor entitled to rights of common in the soil, and I
canaot recard it as being sufficient to prove that if the land was manorial
wagte before the quarrying, it necessarily lost that status when the quarrying
ook place.
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I am therefore catisfied thut this lind is open, uncultivated and unoccupied,
so that the only matler 1nft for my conniderstion ig whether it i parcel of a
minor.

The rarlicst documrnbary evidonce oddueed before e wis the tithe inrortionment,
in whieh the land in question (Losebier wilh other neisnbourins: land) wia
numuered 387 and described as "3ox iii L1 Tworries.Comaon”. The ovmcrs are
stated to be Edward Richard lorlhey and Williaa drook lerthey,and in the ‘column
hieaded "Occupiers™ appear the words "In Hand". '

The next document in chronological order is an indenture made 10 July 1859

between (1) Willizm 3rook Morthey (2) Edward Richard llorthey (3) Lucy ovthney

(4) Robert Pictor. 1In this indenture it is recited that Williom ilorthey was

the owner in fee simple of Tithe ilo. 387 and also lord of the manors of Zox and
Ditteridme; thot he died on 18 January 1826; that his heir-at-law was his
brother #dward lNorthey; that Edward llorthey died in February 1828, leaving

Bdword Richard tlorthey as his eldest son and heir-at—law, and Willium 3Brock liorthe;
as his scecond son, who became entitled for his life under the will of VWilliam Horthe
to the rents and profits of (inter alia)Tithe Wo. 387. It iz further recited that
Tithe Yo. 387 was formerly waste of the manor of 3ox. Certain parts of Tithe

Ho. 387 descrived as "formerly part of certain common or waste land Numbered 387
on the bithc Apportionment Map of the said parish of Box", were conveyed to

Robert Pictor,and Robert Pictor relcased all his rights over other parts of

. Tithe o. 387.

idward Richard Northey died on 21 December 1878 and William Brook Northey on

10 July 1880, whereupon George Willbraham Northey became entitled to the
reversionary interest in certain unspecified manors, franchises, farms, messuages,
lands and other hereditaments situate in the parishes of Box and Ditteridge under
the will of his father, Edward Richard Horthey. ‘

-,

William Brook Northey is described as "Lord of the ifanors of Box, .Ashley and
Ditteridae"” on his monument in Box Church, and George VWilbrzham Worthey, who died
on 26 Scptember 1932, . is described in the same wvay on his tombstone in Ditteridge
churchyard.

To
I'eanwhile,by some family arrangement of which;direct evidence is forthconing the
parts of Tithe No.387 which now constitute the land the subject of this dispute
had passed under a will made in 1877 of a testator who died in 1878 to the
Rev. Edward William Northey, who died on 21 October 1914, under the terms of
whose will the land in question passed to his eldest son,laj.~Gen. Sir Edward lortr
In 1924 Sir Edward Northey sold the land to r Frederick George Neate, who is
lir Lacy's predecessor in title. In tl. schedule to the conveyance dated
3 April 1924, which also included other land let to tenants, this land is described
as "In [Hand".

It is thus clear that Sir Edward Northcy was not lord of the manor of Uox when
he sold the land the subject of this dispute in 1924. It further appears that
althouzh the land was in the same owmership as the lordship of the manor in 1869,
the land and the lordship had become severed by the time that the unidentified
tcstator dled in 1878. Turthermore, it was stated that, although in the same
ownership as the lordship of the manox, the land had then ceased to be waste of
the manor.
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Yr Jones arrmed thet it wac not necencory for him Lo prove the manoeriil history

procisely and Lottt 1t wng suffici.onb for him Lo solisfy we that the lind nad oeen
at some bLime wiwgbe of Lhe mitnor and Bhod 1% won shill epen and uoaed by nenbers of
the publie. In supnort of his arcumant v Jones relied upon the jusigment of
Tostor J. in n Yoiely Common, fonnchire (1976), unroep., whoere it wes neld thag
manoriil wagte which nad bren sold by the lords of a mwnor in 1891 was still
"wngte land of a manor" wilhin tiw menning of secciion 22(1)(b) of the Commons

Regictration Act 1905.

Misg Tliilstone, on the other hand, armied that for l:inad to be "wnste land of o
manor" for Lhe purpeses of the act of 19405 it mmst seiisly all the requirements
of the definition of Watson 3. in Atbt. Gen. v. ilonmer, suprz by being noi only
open, uncultivated, and unoccupied, bul also pircel of the manor, that is to say
ovned by the loxrd of the manor. iiss Hailstone relied upon a. passage in the
judgment of Slade J. in Qo Jritford Common, Britford, Wiltshire (1975), unxep.,
in which he gaid:- :

"The land is parcel of the manor of Oritford and, as the Commissioner
"found, the land and the lordship have been in the same ownership during
"the whole period of living memory.’

Slade JL's judpment was cited to Foster J., who said that it did not assist him

on this point, because in the Britford Cuse the land there in question znd the
lordship of the- manor had been in united owmership through the whole period of
livine memory. Slade J's observation on tiis point was thereforc an obiter dictum.
However, Foster J.'s decision on this point was also obiter, for he had decided

that the land in the Yatels Case fell within the first limb of the definition

of "common land" in section 22 1) of the Act of 1965 because it was still subject

to rirshts of common, and he only dealt with the question of manorial waste because
it had been argued in the altermative.

T ém therefore faced with conflicting obiter dicta by two judges of equal standing

in the judicial hierarchy,and I am driven by necessity to state which I-regard as
the correct exposition ofithe law on this topic.

Having quoted the relevant passage from the judgment of Slade J., I turn to the
judgment of Foster J., where he dealt with this matter as follows:i-

M eiseese after 1925 a manor has ceased to exist as a geographical entity.

"But it has become an incorporcal heredilcment, often referred to as a
vpeputed manor. It is said that where the lordship of the maner is divorced
"fron ovmership of the land the waste cannot be of the manor, Lut in my
"judgrient there is no reason why Parliament in the 1985 Act intended that
"land should cease to be regictrabdble if it is not owvned by the lord of the mun-

It appears to me that the learned judge was correct in saying that a mnzor has now
become a reputed manor. i reputed manor is one for which no court baron con be
held becuuse there are no longer sufficient freehold tenants owing suit of court:
sec Sozno v. Ircland (1808), 10 East 259. Since all customary suits and services
were abolished by the Law of Property Act 1922, which came into force on 1 January i
it would appear that all manors are now reputed manors. Hevertheless, a rocputed
manor is something which has long been known to the law;and there is a consideratice
volume of authority about reputed manors. In particular, there is authority for
saying that a reputed munor is a geographical entity, for the matter in dispute

in Doe d. lelagworth v.Slecman (1846}, I 2.B. 298 was the boundary of a reputed
.manor. Purthermore, there can be waste of a repuled manor, for it was held in
Doe_d. Clavton v. Williams (1843), ILL M.% W. 803 that a conveyance of a reputed
manor did not pass the freehold interest of the grantor in the waste unless it

I

e
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wig cpecifically mentionnd.

It wag well aetblod thatb dind which wins covered Jroa Lhe aonor cecsod Lo be
pavesl of ibh: e e Ve Dl"'l_‘;:'__f_ll;_".l]f‘.f:-l"ll"'!l (1,'{0/‘;), Lhine~h oomebinen crronnonaly
dated l;’O?}/’M“t\' ‘u.non"h Lhe Luww ol Propeciy Aot 1922 brouzind ~hout fir-teucning
alterutions in munorizl law Ly 'he enfrinchigement of copyiolds and ihe
extinmuichment of manorial incidents, it did not abolizh manors, wiich s 55111
continue to exist (albeit as reputed manors) subject to those altcrwt;ons.

There is nothing in the Act of 1922 which affects the status of manorial waste,
and I ¢2n see no reason for construing the exprosqlon "waste land of 2 manor"

in the definition of "common land" in section 22(1) of the Commons Regpistration
Act 1965 in any way different from the meaning given to it in reported cases and
in works of authority roenging over many centuries, that is to say waste land
which is purcel of & manor. This is in accordance with the general rule f{gor
the construction of an expression used in a statute without definition. As -
Lorc Iruro s2id in Stephenson v. Hizzinson {1852), 3 H.L.C. 638, at p.686:-

"In construing an Act of Parliament, I apprehend every word must be
"urderstood according to the legal meaning, unless it shall appear from

"the context that the legislature used it in a popular or more enlarged
"”Cﬂ”e"

Pry L.J. put the same rule in different words when he said in R. v. Commissioners
of Income Tax (1888), 22 §.3.D. 295, at pp.309 - 310:-

"The words of ‘& statute are to be taken in their primary, and not in their
"secondary, signification. If, therefore, the words arc popular ones they
"should be taken in a popular sense, t if they are words of art they should
"be prima focie taken in their technical scnse. That was laid down by

"lord Vlensleydale in Burton v. Reevcll (1847), 16 i%. & W. 307. whsre he says:
"hen the legislature uses technical language in its statutes, it is supposed
"to attach to it its technical meaning, unless the contrary manifestly appears'
"That rule is not, in my opinion, the less applicable when the words have a
"distinct technical meaning and a vague popular one”.

I do not know whether the cxpression "waste land of a manor" has any popular
meaning, tut it certainly has a technical one among lawyers, and I can sce no
reason why Pzrliament should be regarded as having used that expression in its
technical sense in the 1965 Act or why Parliament should be regarded as having
intended that land should be registrable as waste land of a manor when not ovmed
by the lord of the manor. I therefore cannot accept lir Jones's ar;mment that
"waste land of a manor" in section 22(1) of the 1965 Act includes all land which
was at some time in the past, however romote, waste land of a manor.

The hlstory of the land in question in this case is not entirely clear, but it is
_quite certain that it is not now in the ownership of the lord of the manor of Box
ané so, in my view, is no longer waste land of that manor.

For these reasons I refuse to confirm the registration.

I am required by rerulation 30{1) of Lhe Commons Commissioners Regulations 1971
to explain that a person agcrieved by this decision as being erroneous in point
of law may, within 6 weeks from the date on which notice of the decision is sent
to him, require me to state a case for the decision of the High Court.

Dated this qm day of (oo l977%0

=4~ Chief Commons- CommissiontT



