COMIICHS REGISTRATICH ACT 1965

Referance.los.3/3/7

. : 8/0/8.

In the Matter of land near Hilltop (No.81

on the Ashover Inclosure Award map) and

Alton Parish wuarry' (north.of:Al'ton’.Lane;. -

No.190 on the said map), Ashover, Chesterfield R.D.,.
Derbvshire

DECISION

4 -

"

These'-disputesirelate. to: theiregistrationiat:Ertry-No.2: in: the:LandiSectionrand
Entry Ho.l-.in the Rights-Seéction of Register -Unit No.CL.19%in the Register of
Common Land maintained bty the Derbyshire County Council and are occasioned by
Cbjection No.lh made by Mr. 3. . Ainsworth and noted in the Register on 5
Cctober 1970,

I held a hearing for the purvose of inquiring into the disputes at Chesterfield
on 17 QCctober 1973. At the hearing .Ashover Parish Council were rezresented by
Hr. 3. 5. Shemwell solicitor of Jones Middleton 3clicitors of Chesterfield and
Derbyshire County Council were represented by Mr, I. D. Hoss solicitor of their
legal department; Mr. .inswerth attended in person. On the following day I
" inspected the land in the presence of iir, U. Z. Bond chairman of the Parisk Council
and of ilr, ainsworth.
Zntry Jo.l in the Land Uection relates to land at dilltep (io.il on the map annexad
to the .shover Inclosure award dated 22 January 1763). Zntry wo.2 in the Land
Jection relztes to land known as .lton Parish Juarry {(north of aAltcon Lane; [0.1G0
on the award map). Zatry 0.l in the Rizhts Section is as follows:- (column &)
"The risht to take stone from the land comrrised in this register unit". All the
saidi entriss weres pursuant ito apblications dated 15 ausust 1967 and nade by the
ariszh Council "on behalf of the Farishioners of ashover'. The grounds stated in
e Jbjection are:i- "I have rented this land {rom Derbysnire County “ouncil since
$29., Prior to this it was rented from <hesterfield Rural District Council myself

d ny Father before me have rented this land for agricultural purtoses for the past
50 years, Prior to this my Grandfather was the tenant'", In the Cwnership Section
the Parish Council are registered as owners of all the lapnd cozprised in this Registe:
Unit.

It was agreed that these disputes related only to the land ("the Disputed Land")
aentioned in the said Zntry 0.2, and thzt T should in any event confirm the other
intries at least so far as they related to the remaining land {(mors than half a
mile away) comprised in this Register Unit.

vr. Asinsworth (he is 39 years o0id) in the course of 2is evidence said (in effect):-
The visputed Land had ever since he could remember been in the tenancy of himself

ard his father as set out in the above quoted grounds of objection. The Diswputed

Land looks as 17 it azs at some time been used as a quarry, but it zas never been



10

so.used.in. his.time.. About 40 years ago, he carted soil (about 4C loads) on to the
north.west.part: to. improve- the:.grass; before then rock showed.through. .He and .nis:

father had ‘cattle on the Disputed Land. Ke had built a shed to accommodate cattle;

although he had used some stone from the Disputed Land to build there, nocbody had S
taken any stone away. There is stone on the Disputed Land, but it cannot be quarriec

conveniently becauserit is:.so.lying.that any body trying, to get it.would have. to.
pull it up.

Mr. Shemwell produced the 1783 Award (made under the Ashover Inclosure Act 1779, 19
Geo. 3 cap. 1xi) by which 1b4 pieces of land were allotted for the use of all. the.
proprietors,. owners and,occupiers.of: lands.and tenements:within, the-Manor:.of.ashover -
for the purvose of getting: stone, gravel and sand. and :other materials. for the-
building or repairing of fences;. or-houses, barns, stables and.other buildings within
the said Marnor:but not elsewhere and;for:building; making, repairing and-amending-
all such bridpes, higoways and private ways as should thereafter be within the said
{anor. The Disputed Land is the greater part of one of these pieces (a rectangular
piece numbered 150 on the award map) so allotted; the remaining part (a small piece
on the south east) has not been registered under the 1965 Act.

lir. Bond (he has been a member of the Parish Council on and off since 1943 and a
member of the Rural District Council on and off for about 15 years) gave eidence
in the course of which he (with the co-operation of iir. Ainsworth) described the
Disvuted Land.

- ,- .. . .
??..onemWe:f said that it seemed to have been assumed that the Cis-utad Land wzs
11Lnwan by by A i At 3 . o 2y ¢
th: ;aj ?u:?ollfg lfnu w?;c“ had passed {under the Local Jovernment .ct 132%) from
d?é -u€;; uisf‘lc ~ouncil o the County Council; he pointed out that the 172° Awersd
id not west (at ~nv rate e; iy} *the Ji i Land i ' e 0f the a
Ciniiacs fotpm : 4:e gzpreSSLj) vhe Jlsyutea ~and 1n tre overseers aof the
._?t: G5 valtlougn 3t 21d impose on them a liability to fence)., EHe sutmitted that
7 - ; . : . - ks ' wadla
nei ge-‘“r. ~inswortz as tenzrt nor tae County Jouncil zs larndlord =ad 57 possessicn
i e S - L . - I ) 2N XL 4 7 pesS S51Ch
ired an: tltle 30 25 to defeat the right of the innabitants under the 1737 awapd
tha ne riznt e 113 n ! i t : : - se se
a;n o t == c:?u.._.., ..o? oroperly be considered as itandoned mearaly Lecause
“onc, not oeilnr needed, had not been takenor because tha right was difficul:t to
-a LS - 5] ("R

Fr. zoss said that the Disputed Land had, on the assumption that it before 1925
PElonieé ?0 the 3ur§l Jistrict Council in their canaci%y as hi’iwav aut“o;i::"b
{Eziydea in t?e.SCheéf;e_of zuarries and Oepots transferred toutheqjoun;? Cguéci;egv
:ecoizzdilzr:;igieoi::gfs;:.in::_ifferged_me ;2 some lount Jougcil corr;spondence anc
Land bveinz discc;ed ;f He sum TTy ma ?,ln 1,34_a§ to the_pqs§1bility of the Jisputec
13 3 : Of. e submitted that the rizhts awarded oy the 1783 .ward as ce-
out avove had veer atandoned and that the registration shouls therzfore not se co"f:*;

- d o

5 o [ ma ’ : ;
“0 oy lnspectlon I was impressed by two matters:= (1) The “isvutes Land iz For the
. - ) . s ~ . ——— - - da
OST part on twe levels: the lower part where the stone has ,aemm, ans the hizi T
vaere 1t has not_ bheengcuarried = i , gavi Ly not been
saere ity not,t suarried, ome of the high level part has obviously nct been
A le o2 w! T i 51 . ot
;¢ o ecause 1t was too near the boundary of the Risputed Land. .s tc the rest
D;sr : 3 ?h %?veleart (veinz betweer one quarter and one third of th2 whole of ghe
vuted Land) § an catizri hs T i : Caicn 1 o
§, tisried that a person entitled to take stone lzht well conclu

th.{. Loyl T = -l y Yen mm 3
at to take it off the high leovel part would be either too iiificult or not worth the

- -
waal
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‘roudle and exzense; “his conclusion can I think be deduced, “or the rmascn ~iven &L

pe )

e vl N
Lr. slnsworth a hezrings r : o] S : -
. o t the Lezring, from the stratification of the stone whers it iz an the
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Disputed Land uncovered by soil, and the stratification of the stone immediately

to the.north:of the.Disputed . land .whererit.is-uncaversd: as: a:result: of the:extensive.

quarrying in-the-guarries (now-disused). there. (2) The Disnuted Lapd, although It.

has obviously at some time been quarried, has been adapted (aprarently scmetize ago)
for agriculiural purposes (grazing and keezing cattle); the buildingsgonly usable for
these puzposes.are.substantlal..‘Hr.unlnsworth pointed out. to.nme the better.grass.unow

growing-on land onto which He had.carted .soil 40 years ago.

As to abandonment, -the test apclicable was racently stated by the Court of Appeal
as follows:- 'Abandenment of ... a profit a prendre can only, we think, be trcated.
as having taken.plsce.whera:the:person, entitled. to.it .bhas: demonstrated ayufixed:
intention never at-any time thereafter-torassert thesright kimseX{ or’ to’atcempt-
to transmit it to any one else'; see Tehidv v {lormap 1971 1 :.3./523 at .page 553.

I.accept. iiry Alnsworth's:evidence that the land has been used for agricultural
rurposes for many years as he said. In my view the proprietors, owners ané occupiers

mentioned in the 1783 award allotaent have,by not getting a2ny stone from the land for
many years and by raising no objection to the land being used and adapted for
agricultural purposes on a permanent basis and in a way which would not be reasonabl:-
possible if stone was zot, hewe demonstratsd for themselves and their successors a
fixed intention of traazting their rights under the allotment as worthless and no
lonser ex=rcisable. I conclude therefore that the rizhtz so zllotted have been
apandcned.

It was not sujgestad tiat the resisztrotion of the Disputed Land ss Common Land could

be justified otherwise than under the 1743 .ward. accordinzly for the reascns -iven
avove, I rofuse to cecnfirn the regigtration at Intrr iio.2 in the Land Sectisn of the
negiszter Ynit, I confirn the registration at Sntry Ueo.l in the saii lection and I
coniira the regiztration 2t Zntry Ho.l in the Rights lection oI the 3z3id Regisier Unit
(such last mentioned Iniry beinz nencerorthonly apnlicable tc ihe land descrited in

the 3aid Zntry fo.l in the Land Section). I am not concerned with the Znir in the
ownersiis Cection; as a result of this decisicn, the Intry will nc l:nzer be agzlicables
to the Disnuted Land; in my view I nave no jurizdicticn to deiermine any discute

which there may be beiween the Parish Council and the County Council as to the cwnersii

of the disvuted Land.

I am reguired by reguisztion 30(1l, of the Commons Commissioners Regulations 1871 to

explzain that a person agsrieved by this decision as veing erronecus in noint of law

may, within © weeks ‘rom the date on which notice of the decision is sent to nim,
equire ne to state 1 case for the decisicn of the High Court.

Dated this 3 (L day of U—W“"} 1574,
a.;{-'-- -;z,_u:.;

AN :
-__——_____._-—-

Commons Cormmissioner



