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COMIONS REGISTRATION ACT 1965 Reference No. 83/D/1:

In the Matter of Silverhill Park Pleasure
Ground,01d Roar Road,St.Leonards-on-Sea,
Hastings, Fast Sussex

' DECISION

This dispute relates to the registration at Entry No 1 in the Land section of

Begister Unit No.VG. 1 in the Register of Towm ox Village Greens. maintained: by
the former Ezstings County Borough Council and is occasioned by Objection No, 1
made by 8 M P Estates Ltd and noted in the Register on 12 October 1970,

I held a hezzing for the purpose of inquiring into the dispute 2t Lewes on

17 Noverter 1373, The hearing was attended by Mr J ¥ Lester, solieitor;

on behalX ¢ ¥~ F M P Boormen, Miss M F Jarvis, lir and iMrs J W Lester, and

. Br W B You=g, whose applications for the registration are noted in the Register,
and by Mr 2 7 = Barlow, of Counsel, on behalf of the Objector

The land comrrised in the Register Unit1l@s on the south-eastern side of an
unadopted zrivate road kncwn as 01ld Roar Road (originally called St.Leonards Road)
and is otiherwise surrounded by a subsidiary road communicating at each end with

0ld Roaxr Eoad, The remainisr of the land on either side of 01ld Roar Road, known

as the Silverhill Park Esizte, was lzid out as a building Estate at gome time before
11 4pril 1859, the land cozprised in the reference, then known as and hereaftesr
referred Lo as "the Rowndal", being intendedé to be used as a pleasure ground.

The Silvernill Park Zstzis was originally laid out in large plots, most of which
were develostad by the erection of substantial houses. in a woodlard setting., A4s
the years went by some of ths plots were sub—divided and additional houses were
built on tz2z, and some of ihe origiral houses were pulled down and their plots
fragnented for the laying out of secondary roads and the erection of smallerxr
houzes., 12 1943 *the zita of the roadway of Old Roar Roazd together with the
Rowndel "inifended o be used as a pleasure ground" iwere sold to a rradecessor
in title of ire Objector for £75, : )

ilen the plais into which the Silwverhill Park Estate was originally divided were

' 80ld, the parcels of tha conveyances included the use of the Rowndel (described as "the
pleasure ground") at all times in common with the owmers and occupiers of ad joining
properties togetier with the free use and enjo;ment of St.Leonards Road and of all
roads formed npon or over the estate for the general use of the purchasers, lesseas and
occupiers ¢l properties abutting on those roads. The conveyances of some or -
possibly all of the sub-divisions of the original plots were in similar terms, but it
appears that the conveyences of the small plots in the more recant re-developaant,
some of which more or less surround the Roundel, do not contain any reference to it,

1 seems frem the plan on some of the ninsteenth century deeds relating to houses on
the estate that it was intended to layﬁut the Rowndel as pleasure gardens with a
formal pattern of paths. There is no evidence that this was everdone, and no :
witness remazbered it otherwisze  than it now is, an area of dense scrub and roush
nixed woodland with several well-defined tracka suitable for foot passengers
running through it, ' :



During the last thirty years and presumably long before that the occupiers of
the houses built on the Silverhill Park Estate have used the Rowndel for
exercise and recreation and their children have played on it. In its present
gtate it is unsuitable for organisad games and there is no evidencs of iis
ever having been used for that purpose. It has been used by the occupiers of
the new houses, as well as by those living in the older houses, without amny
objection and without any express permission being either sought or granted.

The facts relating to the Rowndel are thus simple. - The application of the
law to the facts is less simple. :

- Mr Lester relied on the third limb of the definition of "town or village green"
in Section 22 (1) of the Cormons Registration Act 1965, arguing that it is land
on which tf= innabitanis of locality have induiged in lawful sports and pasiimes
as of rigtv forx not less than twenty years. IMr Lester contended that the
"localitr™ <5 e conaide-2é in this case is the area of the Silverhill Park
Estate cozsis<ting of the Dis%s as originally laid out on either.side of 0la
Roar (formezly 3t. Leonards| Road;  thal the use made of the Rowndel by the
occupiers £ <ha houses in this "locality" and their children ig induwlging in
lawful sper<s and pastizes,znd thet this has been done'as of right",

Mr Barlow argued that the we=ds on which iir Lester relied cannot be construed

in isolaiion, but must e r22d4 in the context of the preceding parts of ihe
definitioz of "town ox viilzge ¢reen" and in particular with regard to th=

second lizb of the definizion: "lond... on which the inhabitrats of any localifz-
have a cusfomary right ‘o indulge in lawful sports or pasiimes”. Tho second 1lizh
differs ol from tha trhi=d 1y o that for the second it is necessary to prove
user  frca time immenmoTizi, while for the third 1imb it suffices to prave user
for twenty years., Therelbre, said Mr Barlow, the word "locality" should be given
the same zeaning in each lizb of the definition. Mr Bariow further arguad that the
use mads 12 t=e land wzs m3t for sporis or pastimes and that in any case such usa was
not" as ol =ighi", which zeans some form of prescriptive right. '

In oxder o undersiaznd the definition of "town or village grzen" in the Act of 1555
it i3 necessary to have iz aind the general law relating fo lahd set apaxr® for
enjoyrment by persons having no pronrigtanrisht to such enjoyment, Such lani z2a be
o oroadly dividad into thves classes. Cleba I comzrises land ovexr which ‘there is a

cusuonmary right foxr the Intabitants of 3 rarticular locality to indulge in Iawful
s8pOTi3 and pastimes - the common- law town or villags greff})

i

o

ises land 2llotied by an inelosure azward for exercise and recreation;
the irnabitanis of a narish and neigabourhood., Class IIT ceanprises
land providad by 2 lacal auihority for public walks and pleasure grounds. Clas

rougnt wiithia 4he zmtii of the et oor 12065 y the second limb of +he dafinisisn
"iow or village green'sClass IT is brougat in by the first 1imd of the de
Class III has not been inéluded in ‘he definition. Instead, in the third limk of the

- definition Perliamant has brought in land which hadé no previous Juridical classi

Tna first two 1limbs of the dafinition.have been brouzh: fogethar what may befermed
) =)

legislatvive scissors-and-paste work. Each had a well-knowm meaning befoxs tha sct
of 1285, and urtting them Zn that Act cannot ba falen %o affeet the naanivs af
either. Su fzr a3 the shird lind i3 concarnmed, it is nécessery to irtersret it

! - \
de novs, for a2s Loxd Derning, M R, observed in New Windza» Coron v Mellor,(1975)
7,320, a#p 332, at common law twenty-year user gives no right.
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n reading the third limbh one is struck immeéiately by the similarity of the wording
o that of the second limb. As Mr Barlow pointed out, the only difference is that

0 bring land within the second limb there must have been user from time immemorial,
hile for the third limb only twenty years' user is required. In my view, Parilament
ust be taken to have intended that the phrases which are repeated in the third limb
he same meaning as they have in the second limb.

he phrases which are common to the second and third limbs are "the inhabitants of .
ny locality“,"sportg and pastimes", and "as of right".

0 my mind, the meaning of the phrase "the inhabitants of any locality™ in the second
imb of the definition is irdicated by the requirement that they should have a
ustozary rizht. A customary right must have existed from time immemorial, i.e. from
efore the yezr 1189, It therefore follows that the locality must also have been in
“istence befsre 1189, Accordingly, the Silverhill Park Estate, which only came into
xistence as-zxz 2niity in ‘the ninsteenth century, cannot be a "locality" within the
eaning of tha f2findition. ' .

his interp—e=ation of the word "locality" is in accordance with the dec;sxon in
dwards v J=““‘-“ (1896) 12 “h. 388. There the word being considered was "district",
ot in this =o et* the words " distriet" and "locality" can be regarded as
ynonymous, .2 kew;ch J saii 2t p.313:- ‘

"I do not, therefore f;na in any of the cases anythlng that would Justlfy me in
aying that tha use of the ‘word 'district! maans more than the rhr*lcula. ‘division
rowr to the law in which the pariiculer property is situete. It may be situate in 2
ariszh, or iz a manor or thzze might be some other division®, '
ekevich J went on 1o hold ithzs three parishes could not constituie a "district"
or this purpose. This was doudted in MNew Yindsor Cornn v lfellor, Suvra, ajp 337,
ut tha correciness of the stztement quoted above was not quesiionad.

H(
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have therefore czcme to tke conclusion that the Rowndel does not fzll within ihe
aird limb o the definition in the Act of 1965 because the Silverhill Park Estate is
ot a "localliy" within tha2 meaning of that definition.

nat is sufficiery for my decision in this case, but I ought also to say something about
r Baxrlow's other twc points, namely, that the user proved was not for sports or
astimes and that it was not '"as of »ight".

was at first of a mind to contrast the words "exercise or recreation" in the first
inb of the dafinition wiih the words "lawful sporis and pastimes" and to say that
arliement haviagused different phrases must have intendad them to have different
canings and that sinece- the wuger proved constituted, as lr Lesier agreed, exercise
nd recreaticn, 1t could not also constitute lawful sports and pastimes. On furihar
ongsideration I have come to the conclusion that this is not so. IF I am correci in
egording the first and second limbs of the definition as relating to existing classes
£ land, the difference in the wording of the two limbs cannot throw any light on the
nterprevation of either limb. Vhat must be sought is light on th2 nature of customary
ights over town or village gresens. Such rights have never been the subjzct of
tatutory definition, and it szeas to me that the correct approach to the construction
f the definition in the second limb is to see how the judges who have had to deal

ith righis over tovm.or village greens have descrided them. Thers does not appear

> have been any rigid adherence to "lawful sports and pastimes" or zny other definite
sreula.,  For swxaaple, in Hell v Nottinghem (1675), 1 EweD.I it was held to be a

wful custom foxr the inhabitants of a parish to erect a maypole and dance round and
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2bout it and "otherwise enjoy any lawful and innocent recreation" on the land in -
luestion, and in Bourke v Davis {1889), 44 Ch.D.110, at p.120 ‘Kay J referred to
'a rignht of recreation by custom". In the light of such cases, it seems that it
rould be wrong to consirue the words "lawful sports and pastimes" in the second

nd third limb of the definition as excluding recreation not involving organised .
ames., -

n the other hHand, T accept Ixr Barlow's contention that the user proved in this

ase has not been "as of right", Those words imply a user of which the origin is
mknown, and such UsSer is to be distinguished from the US®T " jp +hig case, which is
‘ounded upon ar express granv of a right. Althoush it has not been proved that there
a3 such an exzress grant in respect of each of the original plots into which the
ilverhill Pexic Zstate was divided., I am satisfied that there was a building scheme,
nd T draw ths inference that the right to use the Rovndel as a pleasure cround was
ranted to tha urchaser of sach of the plots on the Estate,

or these reascrs T refuss %o confirm the registration. Mr Lester and !Mr Barlow
greed that ccsts showld follow the event, I shall. therefore order Mr Lester's clients

0 pay the C3Sjeciar’s cosis con County Court Scale 4,
al required by regulaticz 33 {1) 4f the Commons Commissioners Regulations 1971 to
xplain thz* a person agzw=irsd by this decision as being erroneous in point of law
ay, within 5 weeks from tha Zz%e on which notice of the decision is seni %o him

equire me o state a case o= the decision of the High Court.
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ated this L‘r‘g | day of W‘M 1373

Chief Commons Comissioner



