24

L . ‘ ' | Refercr.ice Ho.21/ﬂ/26

s . % - In the Matter of The Flash,

"Kezworth, Leicestershire.

DECISION

This reference relates to the question of the ownership of land 1 own
as The Flash, Kegworth, being tke land comprised in the Land Section of
Register Unit No.C.L.47 in the Register of Common Land maintained by the
Leicestershire County Council, of which no person is registered under
section 4 of the Commons Registration Act 1965 as the owner.

Following upon tiZe public notice of this reference the 3ritish Waterways
Board claimed to be the freehold owner of the land in question and no
other person claimed to have information as to its ownership.

I held a kearing for the purpose of inquiring into the question of tkhe
ownership of the land at Leicester on 11ih October 1973.

At the hearing the Xegworth Parish Council appeared by Mr. R. Sibaen,
its Chz2irman, and the British Waterways Board was represenied by lr. (. Duxiiiey,
its Acsistant Estate 0fficer. For reascns which will be a:garent aerearser,
I observed that there was no appearance by or on beaalf of trhe Reclor of
Kegworita. '

The land the subject of this reference 2as an arexd of 0.21C 2c¢crez. It
lies open %o a road known as Nill lare to the west and was Jormerliy boundecd
on the south side by a mill race, wnick has been filled in.

By the Inclosure Award dated 23”d Loril 1778, made urder the Hogworih
Inclosure Act (15 Geo.III, c.xxiii) land CCSCTlDEd as the Flash, tcrether
with a much larger area on the cther sile of 1iil Lare, wes zllotied to I

Rev. Jozn Willey, the Rector of Kegworth, and his success

By a deed of anvointment and release dated 23rd Cetober 1835, one
Joan Rich convejed to the Provrietors ol the MNavigaiion frem the Ziver Trons
to the Town of Loughborough in the County of Leiceszter, with The mill race
T

ard land to the south of i%t, tae mill and a narrew sirin ol land on th
north side of the mill race. The narrow strip of larnd and the nill are
together numbered 7 on the plan on the deed and described as "Iiil 3aniz and
Vill" with the total area stated as QOz.ir.2p. The sirip of lond is
hereafter referred to as "tke llill Barnk'.

Vhatever passed to the Prcprietors of the Navigation oy the deed of
23rd October 1839 was transferred to the Grand Union Canal Cempany by tne
Leicester Canals Purchase &c.ict 1931 (21 & 22 Geo.V. c. cvii) and from
that Company to the British Transport Commission by the Transpert Act 1947,
Sch.3, Part II, and finally to the Zritish Waterways Jozrd by section 31(5)
of the Transport Act 1962, '
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S = .The map'referred to in the Inclosure Award shows the mill rzce, but
does not show the Mill Bank separately. I regard were had solely to this
map, it might appear that the whole of the land to the nortik of tihe mill
race formed part of the allotment to the Rector and his successors. However,
in the absence of any evidence that Mr. Willey or one of his succecsors
conveyed the Mill Bank to Mr. Rick, I have come %o tie conclusion that tze
Mi11 Bank was at all meterial times in tke same ownerszip as the will and
that the land descrived in ithe Award as the Fiash did not include the ifill Bark.

ey

After 1839 no evidence regarding the Flash or the lill Bank was produced
to me earlier than 12th July 1920, wken it appears from ihe Parisk Council
Hinute Book that it was agreed to let tze Flash to a lr. William Shepierd
for 22 a year, no vehicles to be allowed, but children to be allowed to play
on it. On 9%th December 1921 the Clerk of the Parish Council vas directed
to instruct the police officer to remove van dwellers from the Flask, On
14th May 1922 a Mr. Jones was insitructed to erect a posi and nosice-voard
on the Flash Grourd: what was to be put on the nctice-board dees not appear,
tut it can be inferred that it was directed agazinst the use of vans as
dwellings. On 1Cth Decembver 1928 it was agreed to let the Flash to
Uessrs. Bower Bros, contraciors, for five years at &5 a year.

Tt does not appear what happered when lessrc. Bower Bros' 1

gase exmire
in 1932, but Lr. Sibson stated tha% the Pzrish Council le® tze Flash Ior
circuses, menageries, fairs, and the like until 1956, afier which she demard
ceased. Lr. Sibson also said tkat a noiice-board which gave delsils of
the to0lls charged by the Parish Council disappeared about ten years ago.
The Parish Council has kept the grass on the Flash arnd tke Xill Banx mowa

dowrn to the preseat itime. Turing the present year trhe Parish Council 22s
giver permission for equipment used in local public works {izciuding

of the Board) to ve placed on the Flask femporarily.
——

Thers is no evidence that the British Vaterwzys Doard or 1Is suaivriory
predecessors nas ever made any use of any part of the Flask or the Mill 3ank,
save ip so far as the Uill Bank retained the water in ce Leigre
ths race was filled in. .Nevertheless, Tor some years i i a3 maintained
nosice-aoards on the Flash, apparentily without any objection by the Pzrizi
Counecil. he eanlies® evidence of this is that two nciice-boards wita the
time-noncured vroclamation: "Trespassers will te precsecuted" were erccled
in pursuance of an ordar dated 24th Ocucler 1961, The wesiemnmout of tnes

notices was erccied on or very near %o the northern bouniary of iag 1539
strip, while the easgernmost was well to the norta of tzat sirip, more or leso
midway beitween the northern and southern boundaries of the Flash. Thece
notice-toards were replaced about the middle of 1962 by two wzich bore tae
following notice:-

e

S

"BRITISH TATZRTA
"iny person or perscns round
"marking or depositing littex
or rubbish on this land will
"be prosecuted.

"3Y QRDZR"
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These latter beards are still in position, but now neced repainting.

The Board owns a house to the east of the Flash and about ton Years ago
a drain and a water-pipe serving this house were laid tarough the part of
the Flasi to the south of the notice-boards.

The Board claims to have a possessory title to the portion of the Flash
%< tne north of the Mill Bank and to t2e souti of a line pas:zing through
tae two notice-voards. There iz no paysical feature on ihe ground, apart
from the notice-boards, by which the position of this lirne can be identified.
The Board claims to be the owner of the Lill Bank by virtue of the deed of
23rd October 1839, ' .

The Parish Council claims to have a rossessory title to tze whole of the
land the subject of this reference,. including the i1l Bank.

I am satisfied that in 1839 the Mill Bank became the projerty of ithe
Board's statutory predecessors and tha% the remainder of the land the subject
of this reference (i.e. tke Flash properly so called) was tie property of the
Rector of Kegworth by virtue of the 1778 Award,

Neither the Board nor the Rector can have lost the cwrnersiip of their
respective areas unless there has heen adverse pecsessicn for a sufficien
pericd to bar an action for *hne recovery of land. In the case of tae Board
this is the usual pericd of twelve years, bul since the Rector is a spiritual
corporation sole, the period is in his case thirty years by viriue of
section 4(2) of the Limitation Act 193%. Xeither period cax tezin to run
unsil fzere is adverse possession of the land by some person. Puiiing il:e
matter tne oiher way round, reiiher can begin to run unless ang until t
true owner ceases to be in possession. To cornstiiute dispessessieon, act
must hove been dore inconsistent wita tha enjoyment of the zcil by the
nerson entitled for the purposes for woich ke hzd a right to use it: see
24 Hzlsbury's Laws of Ingland 252, and the authoriiies there ciied.
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In my view the taking of the renis and profits by tre ZPorish Council,
at first by way of rent from Ur. Shepherd and Messrs. Bower Zros. and later
by way of tolls, constiiuted adverse possession. The land in “esnect of
wilch these paymenis were taken is descoibed in the relevent minutes of {ie
Parish Council as "the Flash", ‘'Mhile %he whole of *he lard *he sunject of
this reference is described as "the Flask" in the Register, I do not consider
that it would be right, in the absence of evidence io %hat erfecs. to

H
construe "the Flash" in the minute book in any different marmer Srom that
. . < N ™ s . .
expression in the InclSure Award, Whers there is no evidencs %o tiae cons
I tale "thae Flash" to mean the land to ihe north of, and excluéinzg, the

Mill Bank,

v

The evidence of such adverss possession of the Mlash by the Parish
Courcil extends from 1920 to 1958 and so excoeds *he v thi
prescribed by scetion 4(2) of the Limitation Act 1939 in the cas
belonging %o a spiritual corporation. I have trerefore come t

ATy e -
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that any claim to the Flash by the Rector of Kegworih became stotute-barred
~in 1950 at the latest, when his title was exvinguishad by viriue of
section 16 of the Act of 1939, This apmears to be the view taken by the
Rector, since he has made no claim in these proceedings.

I turn now to consider the evidence regarding the Board and the A_uah
again using toal expression in the same sense as it i3z used ir the Incloaure
Award, I attach no importance in this context to the sewer ard water-pine
serving the house belonging to the" Board, for their existerce iz congistant
with {there being an easement and is therefore not sufficiently uneguiveecal
to amount to adverse possession by the Board., In any cagse, however, the
sewer and water-pipe have not been in existence for the tve‘ve years
necessary to bar any right of action unde" section 4(3) of the Act of 193S.

There is no evidence that the Board or its sizatutory predecessors had

any cencern with the Flash during the period between 1920 and 19586 when
the Darwsh Counc11 was in possession adverse to the Rector Th:t leaves
for cons retion the ereciion of the notice-boards by the Bos in 1961

and 1962. Thlle, so far as I am aware,-there is no auiioriiy on thls point,
I would hesitate to hold that the erectiorn of the notice-hoards would in
itsell amount to adverse possession, but i% is nct necessary Lo“ me to

decide this peint, sincs the period of twelve years since the first erseticn |
of tre hoards had not expired wien I inquired into the matier.

For these reasons 1 am satisfied that the British 7eterwvays Board is
the owrer ol 3ie part of the land the subject of the reference which was
conveyed to its st:tutory predecessors ay the deed of 23rd October 1839,
and shat -the Xegvorth Parish Council iz *the ovner of *he remzinder of the
land the subject of uhe reference, ard I skall accoxrdingly diress <he

Leicesiershire County Council, as regisiration authoriiy, *o resister the
Board and tze Parish Council as the owners of the respective narts of tie
land uncer saction 8(2) of the Act of 1955.

I am required by regulatien 30(1) of the Commons Cemmizsioners Regulations
1971 to explain thnat a person aggrieved “y this dcc*°‘or as teing erronzcul
in ceint of law may, withnin, 6 weeks frem tze daite on wiick nctice of ihe

decision is sent 1o him, require me to state a case for ize docision of tie
High.Court.

Dated thiz :Egﬂi dzy of November 1973



